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	TO:
     Board Chairmen, Superintendents, Council of School Attorneys 

           Members, Board Legislative Contacts and SCSBA Board

           of Directors

This booklet highlights significant education-related legislation, most of which was passed by the South Carolina General Assembly in 2010. It includes summaries of amended state regulations and other information items of interest to districts, as well as the relevant text of the state laws discussed and links to websites for other legislation.

After the summary of the legislation and the recommended district action, we have included policy references so that you may check the language in your existing policies to make sure that it does not conflict with a change in law. Policy references are alphabetical codes based on the SCSBA model manual. Model policies and rules are listed in the table of contents.

This year SCSBA will not be offering printed copies of the booklet. We are posting the 2010 Policy and Legislative Update in a MS Word document and Adobe .pdf format at SCSBA’s web site at www.scsba.org. The Adobe Acrobat Reader (.pdf) version is a read only file; however, it will print camera ready material if you would like to make hard copies. The MS Word document is a working document that you can cut and paste to help you create your district’s policies. The files are set up to be printed duplex.
Each local school board must reflect and decide which policies it will adopt. In all instances, SCSBA does not mandate a particular policy or policy language. This booklet is not intended as a substitute for legal advice relating to your specific situation.

We enjoy working with you throughout the year and appreciate your support. We are always happy to help you with your policy needs and hope you will continue to call on us. For additional information on these or other policy issues, please contact either of the following staff members.
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Scott T. Price





Patricia E. Kinsey

General Counsel




Director of Policy Services
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CRIMINAL BACKGROUND CHECKS

Effective Date: May 11, 2010 

Summary:  South Carolina law for years has required school districts to obtain a criminal record history from the South Carolina Law Enforcement Division (SLED) before hiring any teacher or administrator. In an effort that began with substitute teachers and expanded to require districts to be more comprehensive in terms of the individuals that they employ and potential criminal backgrounds, the General Assembly this year passed a new law regarding the requirements relating to criminal background checks.

SLED criminal background checks now will be required for all employees hired by school districts. The new law also requires school districts to perform a National Sex Offender Registry check on all employees hired to serve in any capacity and on “all volunteers who work in a school on an interim or regular basis as mentors, coaches or any other capacity or volunteers who serve as chaperones or any other capacity having direct interaction with students.” There is no charge for conducting a National Sex Offender Registry check.  The search can be accessed at  http://www.nsopw.gov/Core/Conditions.aspx?AspxAutoDetectCookieSupport=1
In brief:

· Fees for SLED criminal background checks for substitute teachers are waived under the new law (see also, budget proviso 1.77). A standing budget proviso sets an $8 fee for bus drivers. All other SLED checks are $25 per state statute.

· School boards, by August 1, must adopt a policy that specifies the required criminal record search as well as how the information received from the search impacts hiring decisions. The policy must stipulate whether the district or the applicant assumes the cost of the search. The policy must include, at a minimum, a prohibition of hiring individuals convicted of violent crimes as defined in law and hiring recommendations relative to felony convictions and relevant just-cause examples provided in law for revoking a teacher certification. Finally, the policy must specify the sex offender registry check as well as how information received from the search impacts hiring decisions, including a prohibition of hiring individuals required to register as sex offenders.

Local district action required:  School boards must adopt a policy complying with the terms of the new law.  SCSBA, in order to assist districts in meeting the August 1 deadline, recently sent districts model policy GBEBDA* Criminal Record Checks which included new language for compliance. If using the stand alone policy for criminal record checks, SCSBA further recommends cross-referencing this policy in additional board policies relating to hiring as well as the use of individuals to serve as chaperones and volunteers (see policy codes listed below). Legal references for these policies have been updated as well.

If districts choose to add the language in GBEBDA* or similar language to their existing policies, SCSBA recommends reviewing these policies to ensure there is no conflict or duplication of language with the new addition.

Model policies follow text of law.

Policy reference: GBEBDA* (Criminal Record Checks). GCF (Professional Staff Hiring). GCFB (Hiring of Administrative Staff). GCG (Part-Time and Substitute Professional Staff Employment).GDF (Support Staff Hiring). IJOA (Field Trips). IJOB/IJOC (Resource Persons/School Volunteers).

Text: Criminal background checks
SECTION  1.  Chapter 19, Title 59 of the 1976 Code is amended by adding: 

Section 59-19-117. (A)  An individual hired by a local school district board of trustees to serve in any capacity in a public school in this State shall undergo a name-based South Carolina criminal record search conducted by the local school district using records maintained by the State Law Enforcement Division pursuant to regulations contained in subarticle 1, Article 3, Chapter 73 of the Code of Regulations. By August 1, 2010, a school district board of trustees shall adopt a written policy that specifies the required criminal record search as well as how the information received from the search impacts hiring decisions. The district policy must stipulate whether the district assumes the cost of the criminal record search or that the applicant assumes the cost. The policy must include, at a minimum, a prohibition of hiring individuals convicted of violent crimes as defined in Section 16-1-60 and hiring recommendations relative to felony convictions and relevant just-cause examples provided in Section 59-25-160. The South Carolina Law Enforcement Division, working with the Department of Education, shall provide training to appropriate school district personnel regarding appropriate use of the information provided in criminal record searches. 

(B)  Each school district of this State shall perform a National Sex Offender Registry check on all district employees hired to serve in any capacity in a public school and all volunteers who work in a school on an interim or regular basis as mentors, coaches, or any other capacity, or volunteers who serve as student chaperones or any other capacity having direct interaction with students. The South Carolina Law Enforcement Division, working with the Department of Education, shall provide training to appropriate district personnel on the appropriate uses of the database. By August 1, 2010, the district board of trustees shall adopt a written policy that specifies the sex offender registry check as well as how information received from the search impacts hiring decisions. The policy must include, at a minimum, a prohibition of hiring individuals required to register as sex offenders pursuant to Section 23-3-430. 

Waiver of fee for criminal record search on substitute teachers 

SECTION  2. Section 23-3-115 of the 1976 Code, as last amended by Act 353 of 2008, is further amended by adding: 

(C) The fee allowed in subsection (A) is waived if the criminal record search is conducted on a substitute teacher on behalf of a school district.

Policy

CRIMINAL RECORD CHECKS

Code    GBEBDA* Issued    MODEL/10

Purpose:  To establish the basic structure for conducting criminal record checks on any individual hired by or volunteering in the district. 

The district will require appropriate state criminal background checks as outlined in law on any individual recommended to be employed in a paid or volunteer position.  

The cost of the background checks will be paid by the (option: district or the applicant).  The fee associated with the criminal record search on a teacher or a substitute teacher is waived for the district.

State Law Enforcement Division (SLED) background checks

The district will obtain a name-based criminal record history check from SLED on all new employees prior to their initial employment. The district will consider the results of all criminal record history checks on an individual basis. In determining how the information obtained impacts the individual’s ability to be an effective employee, the district will consider such things as severity of offense, age of the individual, direct impact of the offense on children, length of time since conviction or plea, restitution, conduct or remedial actions during probation, and participation in pre-trial intervention and/or expungement.

The district will not employ an individual who has been convicted of or plead guilty to a violent crime as outlined in law. Also, when making employment decisions, the district will carefully consider information relative to felony convictions as well as information that could result in the revocation or suspension of a professional certificate “for cause” as outlined in law.

The results of the name-based check will be presented to the board concurrent with the recommendation for employment.

National Sex Offender Registry checks

The district will perform a National Sex Offender Registry check on all new employees, whether employed on a full-time, part-time, regular, interim or temporary basis, and all volunteers who work in a school on an interim or regular basis as mentors, coaches, chaperones or any other capacity resulting in direct interaction or contact with students.

The district will not permit individuals whose names appear in the National Sex Offender Registry or individuals who have been required to register as sex offenders pursuant to state law to work or serve in the district in any capacity. 

If an individual is denied employment in the district as a result of information appearing on the name-based background check, the person may be given an opportunity to respond to the reasons.

(Cf. GCF, GCFB, GDF, GCG, IJOA, IJOB/IJOC)

Adopted ^
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Legal references:

A. S.C. Code, 1976, as amended:

1. Section 16-1-60 - Violent crimes defined.

2. Section 23-3-115 - Fees for criminal record searches conducted for charitable organizations.

3. Section 23-3-130 - Determination of information to be supplied and methods of evaluation and dissemination; promulgation of rules and regulations.

4. Section 23-3-430 - Sex offender registry; convictions and not guilty by reason of insanity findings requiring registration.

5. Section 59-19-117 - Background checks.

6. Section 59-25-150 and 160 - Revocation or suspension of certificate; “just cause” defined.

Policy

PROFESSIONAL STAFF HIRING

Code GCF Issued MODEL/10

Purpose:  To establish the basic structure for the hiring of high quality district staff.

The superintendent will make recommendations to the board for employment. The superintendent will establish that all persons nominated for employment meet the qualifications set out for the particular position. Principals should be actively involved in the hiring of personnel for their school.

The district board will make the final decision regarding employment of professional personnel in the district. 

The superintendent may use a "Letter of Intent" to assure a prospective employee of a forthcoming recommendation to be hired.

The district will not employ any candidate without a personal interview.

Federal and state laws prohibit employers from hiring aliens not legally eligible to work in the United States. They also require all new employees to present evidence of employment eligibility and require employers to verify that eligibility. The district will utilize the federal work authorization program E-Verify for verification of work authorization submitted by an employee. Newly hired employees must complete the required I-9 form no later than three days following their first working day. 

Should a vacancy occur in a position during the year, the board authorizes the superintendent to fill such vacancies for the remainder of the school year in which the vacancy occurs pursuant to a letter of agreement, when appropriate. The superintendent or his/her designee may determine whether advertising the vacancy is necessary or whether the position may be filled through some other means.

The superintendent is authorized to hire retired employees to work in the district on an “as needed” basis when their employment would serve the best interests of the school system. In such cases, the superintendent will notify the employee of the at-will status of his/her employment. The continued employment of retired employees will be at the discretion of the superintendent who will make such decisions in the best interests of the district. The decision to employ or not employ retired employees will not be subject to the district's grievance procedures.
For issuance of contracts at the conclusion of the TERI program participation, see policy GCB Professional Staff Contracts and Compensation.
For required criminal record checks on new employees, see policy GBEBDA* Criminal Record Checks.

Cf. GBEBDA*
Adopted ^
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Legal references:

A.
United States Code:


1.
20 U.S.C. Sections 1681-86 - Prohibits discrimination on the basis of sex.


2.
42 U.S.C. 2000e, et seq. - Prohibits discrimination in hiring based on race, color, national origin, religion or sex.
3. 42 U.S.C.  12101, et seq.  - Prohibits employment discrimination on the basis of disability.

4. Public Law 107-110 - No Child Left Behind, revised Elementary and Secondary Education Act (ESEA) of 2001, Title 1, Part A, Subpart 1, Section 1119 - Qualifications for teachers and paraprofessionals.

5. Public Law 99-603 - Immigration Reform and Control Act of 1986.
6. Public Law 104-208 - Illegal Immigration Reform and Immigrant Responsibility Act of 1996.

B.
Code of Federal Regulations:


1.
41 CFR 60-20 (1998) - Prohibits discrimination on the basis of sex.

C.
S. C. Code, 1976, as amended:

1. Section 1-1-550 - School districts shall give preference to employment of honorably discharged veterans.

2. Section 59-1-510 - Guidelines and regulations for recruitment and hiring staff in professional areas.

3. Section 59-1-520 - Intervention by State Department of Education for non-compliance.

4. Section 59-19-80 - Requirements as to purchases and teacher employment (teaching contracts to be issued in public meeting).

5. Section 59-25-410, et seq. - Employment and Dismissal Act - Teachers to be notified of employment status by April 15th.

6. Section 59-26-40(M) - Before initial employment of a teacher, the local school district shall request a criminal record history from the South Carolina State Law Enforcement Division for past convictions of any crimes.
7. Section 59-18-1300 - District accountability system.
8. Section 9-1-2210 - Teacher and Employee Retention Incentive Program; operation.
9. Section 9-1-1790 - Amount which may be earned upon return to covered employment.
10. South Carolina Illegal Immigration Reform Act (Act 280 of 2008).
11. Section 16-1-60 - Violent crimes defined.

12. Section 23-3-115 - Fees for criminal record searches conducted for charitable organizations.

13. Section 23-3-130 - Determination of information to be supplied and methods of evaluation and dissemination; promulgation of rules and regulations.

14. Section 23-3-430 - Sex offender registry; convictions and not guilty by reason of insanity findings requiring registration.

15. Section 59-19-117 - Background checks.

16. Section 59-25-150 and 160 - Revocation or suspension of certificate; “just cause” defined.
D.  State Board of Education Regulations:

      1.   R43-205 - Administrative and professional personnel qualifications, duties and workloads.

Policy

 HIRING OF ADMINISTRATIVE STAFF

Code GCFB Issued MODEL/10

Purpose:  To establish the basic structure for the hiring of administrative staff.

Mandatory assessment of principal appointees

Any person, prior to permanent appointment as a principal in the district, must be assessed for his/her instructional leadership and management capabilities by the Office of School Leadership of the State Department of Education, in accordance with statute.

The board will not appoint any individual to a principalship unless the individual has had prior experience as a principal or has been assessed. The board may appoint a principal on an interim basis until the completion of the School Leaders Licensure Assessment. The board will not hire any candidate until they have reviewed the written assessment report. The board may waive this requirement if an interim appointment is needed to fill a vacancy during the school year.  A copy of the assessment report must be forwarded to the superintendent and the board.

A personal professional development plan with annual updates must be constructed on the basis of that assessment prior to or within one year of the appointment (see GCI, Professional Staff Development).

Individuals will successfully complete the School Leaders Licensure Assessment in accordance with state law and regulations with regard to mandatory assessment of principal appointees.

Contract status

An administrator employed by the district on a contract will retain his/her rights as a teacher under state law. However, state law does not grant these rights to the position or salary of an administrator (for example, if he/she is returned to the classroom). 

For required criminal record checks on new employees, see policy GBEBDA* Criminal Record Checks.

Cf. GBEBDA*

Adopted ^


Legal references:

A.
S.C. Code, 1976, as amended:


1.
Section 59-24-10 - Assessment of leadership and management capabilities of persons being considered for appointment as elementary or secondary school principals.

2. Section 59-24-15 - Rights of certified education personnel employed as administrators.

3. Section 16-1-60 - Violent crimes defined.

4. Section 23-3-115 - Fees for criminal record searches conducted for charitable organizations.

5. Section 23-3-130 - Determination of information to be supplied and methods of evaluation and dissemination; promulgation of rules and regulations.

6. Section 23-3-430 - Sex offender registry; convictions and not guilty by reason of insanity findings requiring registration.

7. Section 59-19-117 - Background checks.

8. Section 59-25-150 and 160 - Revocation or suspension of certificate; “just cause” defined.
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B.  State Board of Education Regulations:

     1.  R43-205 - Administrative and professional personnel qualifications, duties and workloads.

Policy

PART-TIME AND SUBSTITUTE PROFESSIONAL 

STAFF EMPLOYMENT
Code GCG Issued MODEL/10

Purpose: To establish the basic structure for the employment of part-time and substitute professional employees.

Substitute teachers serve in the absence of regular teachers. To as great an extent as possible, substitute teachers should possess the training and experience to ensure that students will receive uninterrupted instruction when the regular teacher has to be absent. 

Periodically the district office will send to the schools a list from which a principal/director may employ substitute teachers. Only the principal/director or his/her designee may employ substitute teachers. The following minimum qualifications are required in order for an applicant to be submitted for approval and listed by the district office.

· Although a certified teacher is preferred, a high school diploma or a GED will meet the minimum educational requirements.

· Statements from reliable references that attest to the acceptability of the candidate's character and dependability.

· A willingness to be available for substitute work and to respond on short notice.

· Option: Attendance at a training session for substitutes.

The principal/director has the responsibility for evaluating the effectiveness of each substitute teacher employed in his/her school.

For required criminal record checks on new employees, see policy GBEBDA* Criminal Record Checks.

Cf. GBEBDA*

Adopted ^


Legal references:

A.  S.C. Code, 1976, as amended:

1. Section 16-1-60 - Violent crimes defined.

2. Section 23-3-115 - Fees for criminal record searches conducted for charitable organizations.

3. Section 23-3-130 - Determination of information to be supplied and methods of evaluation and dissemination; promulgation of rules and regulations.

4. Section 23-3-430 - Sex offender registry; convictions and not guilty by reason of insanity findings requiring registration.

5. Section 59-19-117 - Background checks.

6. Section 59-25-150 and 160 - Revocation or suspension of certificate; “just cause” defined.

Policy

SUPPORT STAFF HIRING

Code GDF Issued  MODEL/10

Purpose:  To establish the basic structure for the hiring of support staff.

The superintendent employs all support staff.

It is the superintendent's responsibility to ensure that all persons employed meet the qualifications established for the particular position. The superintendent will establish an interview and selection procedure that will allow principals or supervisors an opportunity to be actively involved in the selection of an employee for their school. However, the superintendent will make or approve the final selection.
The superintendent will consider all candidates based on the needs of the district as well as on their merits and qualifications. The district will not discriminate or give preferential treatment with regard to race, age, national origin, sex, handicap, alienage or religion. The district will make reasonable accommodation to known physical or mental limitations of otherwise qualified disabled persons where such accommodation would not impose an undue hardship on the operation of district programs. 

The district will not employ any candidate without a personal interview.

Federal and state laws prohibit employers from hiring aliens not legally eligible to work in the United States. They also require all new employees to present evidence of employment eligibility and require employers to verify that eligibility. The district will utilize the federal work authorization program E-Verify for verification of work authorization submitted by an employee. Newly hired employees must complete the required I-9 form no later than three days following their first working day. 

Should a vacancy occur in a position during the year, the board authorizes the superintendent to fill such vacancies for the remainder of the school year in which the vacancy occurs pursuant to a letter of agreement, when appropriate. The superintendent or his/her designee may determine whether advertising the vacancy is necessary or whether the position may be filled through some other means.

The superintendent is authorized to hire retired employees to work in the district on an “as needed” basis when their employment would serve the best interests of the school district.  In such cases, the superintendent will notify the employee of the at-will status of his/her employment. The continued employment of retired employees will be at the discretion of the superintendent, who will make such decisions in the best interests of the district.  The decision to employ or not employ retired employees will not be subject to the district's grievance procedures.
For required criminal record checks on new employees, see policy GBEBDA* Criminal Record Checks.

Cf. GBEBDA*

Adopted ^
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Legal references:

A.
United States Code:

1. 20 U.S.C. Sections 1681-86 - Prohibits discrimination on the basis of sex.
2. 42 U.S.C. 2000e, et seq. - Prohibits discrimination in hiring based on race, color, national origin, religion or sex.
3. 42 U.S.C.  12101, et seq.  - Prohibits employment discrimination on the basis of disability.

4. Public Law 107-110 - No Child Left Behind, revised Elementary and Secondary Education Act (ESEA) of 2001, Title 1, Part A, Subpart 1, Section 1119 - Qualifications for teachers and paraprofessionals.

5. Public Law 99-603 - Immigration Reform and Control Act of 1986.
6. Public Law 104-208 - Illegal Immigration Reform and Immigrant Responsibility Act of 1996.

B.
Code of Federal Regulations:


1.
41 CFR 60-20 (1998) - Prohibits discrimination on the basis of sex.

C.
S. C. Code, 1976, as amended:

1. Section 1-1-550 - School districts shall give preference to employment of honorably discharged veterans.

2. Section 59-18-1300 - District accountability system.
3. Section 9-1-2210 - Teacher and Employee Retention Incentive Program; operation.
4. Section 9-1-1790 - Amount which may be earned upon return to covered employment.
5. South Carolina Illegal Immigration Reform Act (Act 280 of 2008).
6. Section 16-1-60 - Violent crimes defined.

7. Section 23-3-115 - Fees for criminal record searches conducted for charitable organizations.

8. Section 23-3-130 - Determination of information to be supplied and methods of evaluation and dissemination; promulgation of rules and regulations.

9. Section 23-3-430 - Sex offender registry; convictions and not guilty by reason of insanity findings requiring registration.

10. Section 59-19-117 - Background checks.

11. Section 59-25-150 and 160 - Revocation or suspension of certificate; “just cause” defined.
D.  State Board of Education Regulations:

      1.   R43-205 - Administrative and professional personnel qualifications, duties and workloads.

Policy

FIELD TRIPS

Code   IJOA Issued   MODEL/10

Purpose:  To establish the board's vision and the basic structure for conducting student field trips.

The board defines a field trip as any learning activity which a school sponsors, approves and supervises and which requires the student(s) to leave the school grounds. Regularly scheduled academic, athletic and band events do not follow the procedures outlined in this policy. The principal will approve schedules for all athletic and band events. 

Instructional staff may request that field trips which directly relate to concepts and objectives of the approved curriculum for the particular subject area, club or grade level be scheduled as part of the instructional day.  Field trips, like any other instructional activity, must be wisely chosen, thoroughly planned and carefully conducted. Sponsors of field trips must give special attention to clarifying the purposes and objectives of a field trip and to providing meaningful follow-up discussion and activities after the trip.

Field trip participants will follow applicable administrative rules (see IJOA-R).

For required criminal record checks on individuals serving as chaperones, see policy GBEBDA* Criminal Record Checks.

Cf. GBEBDA*
Adopted ^


Legal references:

A.
S. C. Code, 1976, as amended:

1. Section 59-67-510 - Use of transportation equipment for special events, office of Adjutant General and armed services reserve component functions and other educational purposes.

2. Section 16-1-60 - Violent crimes defined.

3. Section 23-3-115 - Fees for criminal record searches conducted for charitable organizations.

4. Section 23-3-130 - Determination of information to be supplied and methods of evaluation and dissemination; promulgation of rules and regulations.

5. Section 23-3-430 - Sex offender registry; convictions and not guilty by reason of insanity findings requiring registration.

6. Section 59-19-117 - Background checks.

B.
State Board of Education Regulations:

1. R-43-80 - Operation of public pupil transportation services.
Policy

RESOURCE PERSONS/SCHOOL VOLUNTEERS

Code IJOB/IJOC  Issued    MODEL/10

Purpose:  To establish the board’s vision for the use of resource persons and school volunteers in the district’s programs.

The board supports resource persons and volunteer programs which are professionally organized and promote increased student achievement. The board believes in using resource persons in the community to provide enrichment opportunities and give more individual attention to students. The board also believes that the appropriate use of volunteers will increase the effective utilization of staff time and skills as well as promote greater community involvement.

A professionally run resource persons and volunteer program serves as a means of coordinating all volunteer activity in the schools. The resource persons and volunteer program is school-oriented, meaning that all projects and requests originate within the school and are supervised by the professional staff. The board encourages teachers to use resource persons and volunteers, but that use is optional. Resource persons and volunteers will work with students under the immediate supervision and direction of a certificated person.

The resource persons and volunteer program will be decentralized. Each principal or teacher plans for resource person or volunteer help in areas that fulfill a different need in each school. At the district level, the superintendent or his/her designee serves as a consultant in areas of implementation, coordination, training, placement, evaluation and recognition. The resource persons or volunteers, though unpaid, have been and will continue to be professional and dependable in the donation of their time.

The superintendent will establish procedures for securing and screening resource persons or volunteers. 

For required criminal record checks on individuals serving as resource persons/volunteers, see policy GBEBDA* Criminal Record Checks.

Cf. GBEBDA*
Adopted ^


Legal references:

A.  South Carolina Code of Laws, 1976, as amended:

1. Section 16-3-655 - Criminal sexual conduct with a minor; aggravating and mitigating circumstances; penalties; repeat offenders.
2. Section 16-1-60 - Violent crimes defined.

3. Section 23-3-115 - Fees for criminal record searches conducted for charitable organizations.

4. Section 23-3-130 - Determination of information to be supplied and methods of evaluation and dissemination; promulgation of rules and regulations.

5. Section 23-3-430 - Sex offender registry; convictions and not guilty by reason of insanity findings requiring registration.

6. Section 59-19-117 - Background checks.

CRIMINAL SEXUAL CONDUCT WITH A STUDENT

Effective date:  June 24, 2010

Summary:  Reflecting what has been an alarming trend in South Carolina and the nation in recent years involving educators and sexual misconduct with students, the General Assembly this year amended the state’s criminal code to create new levels of sexual offenses involving students, including penalties and an exception for persons lawfully married.

The new provisions focus on criminalizing inappropriate sexual conduct between private and public school personnel and students enrolled in junior and senior high school.

Under the new law, a person affiliated with a public or private secondary school in an official capacity who engages in “sexual battery” (defined in the law) with a student and is found guilty, depending on the student’s age, may be guilty of a felony or a misdemeanor and could face prison time, a fine or both. Different offense levels apply to engaging in such acts with students who are 16 or 17 years old (a felony), and students who are 18 years or older (a misdemeanor). A third level felony offense exists for a school official with direct supervisory authority over an enrolled student who is 18 years or older and who engages in sexual battery with the student. The law specifies that these offenses can occur against a student without the use of force or coercion.

A “person affiliated with a public or private secondary school in an official capacity” is defined in the statute to mean an administrator, teacher, substitute teacher, teacher's assistant, student teacher, law enforcement officer, school bus driver, guidance counselor or coach who is affiliated with a public or private secondary school but is not a student enrolled in the school.
Under South Carolina’s criminal code, the age of sexual consent is 16 years old. A significant intent of the new law was to clarify that there could be no consensual sexual relationship between a teacher and a student. Under current policies, having any interaction/activity of a sexual nature or intent with a student is forbidden. With these recent changes in the law, it is now a crime.  

Local district action required: In June 2007, SCSBA issued model policies dealing with staff conduct in general and staff conduct with students in particular. These two models have explicit language prohibiting any interaction/activity of a sexual nature with a student, regardless of the student’s age, and include consequences as required by board policy and state law for any violations. SCSBA feels this existing policy language is sufficient to meet the requirements of the new statute. Our only addition to the models will be the legal reference update to the policies listed below. 

S.C. Code of Laws, 1976, as amended:

1.  Section 16-3-755 - Sexual battery with a student.

SCSBA further recommends districts have such policy language in place to meet the requirements of applicable state law. Districts with the needed policies already in place should add the following legal reference. Districts needing policy language may contact SCSBA for the models.

Policy reference:  GBEB (Staff Conduct). GBEBB (Staff Conduct with Students).

Text:  Sexual battery with a student 

SECTION 1. Article 7, Chapter 3, Title 16 of the 1976 Code is amended by adding: 

Section 16-3-755. (A)  For purposes of this section: 

(1)  'Aggravated coercion' means that the person affiliated with a public or private secondary school in an official capacity threatens to use force or violence of a high and aggravated nature to overcome the student, if the student reasonably believes that the person has the present ability to carry out the threat, or threatens to retaliate in the future by the infliction of physical harm, kidnapping, or extortion, under circumstances of aggravation, against the student. 

(2)  'Aggravated force' means that the person affiliated with a public or private secondary school in an official capacity uses physical force or physical violence of a high and aggravated nature to overcome the student or includes the threat of the use of a deadly weapon. 

(3)  'Person affiliated with a public or private secondary school in an official capacity' means an administrator, teacher, substitute teacher, teacher's assistant, student teacher, law enforcement officer, school bus driver, guidance counselor, or coach who is affiliated with a public or private secondary school but is not a student enrolled in the school. 

(4)  'Secondary school' means either a junior high school or a high school. 

(5)  'Sexual battery' means sexual intercourse, cunnilingus, fellatio, anal intercourse, or any intrusion, however slight, of any part of a person's body or of any object into the genital or anal openings of another person's body, except when such intrusion is accomplished for medically recognized treatment or diagnostic purposes. 

(6)  'Student' means a person who is enrolled in a school. 

(B)  If a person affiliated with a public or private secondary school in an official capacity engages in sexual battery with a student enrolled in the school who is sixteen or seventeen years of age, and aggravated coercion or aggravated force is not used to accomplish the sexual battery, the person affiliated with the public or private secondary school in an official capacity is guilty of a felony and, upon conviction, must be imprisoned for not more than five years. 

(C)  If a person affiliated with a public or private secondary school in an official capacity engages in sexual battery with a student enrolled in the school who is eighteen years of age or older, and aggravated coercion or aggravated force is not used to accomplish the sexual battery, the person affiliated with the public or private secondary school in an official capacity is guilty of a misdemeanor and, upon conviction, must be fined not more than five hundred dollars or imprisoned for thirty days, or both. 

(D)  If a person affiliated with a public or private secondary school in an official capacity has direct supervisory authority over a student enrolled in the school who is eighteen years of age or older, and the person affiliated with the public or private secondary school in an official capacity engages in sexual battery with the student, and aggravated coercion or aggravated force is not used to accomplish the sexual battery, the person affiliated with the public or private secondary school in an official capacity is guilty of a felony and, upon conviction, must be imprisoned for not more than five years. 

(E)  This section does not apply if the person affiliated with a public or private secondary school in an official capacity is lawfully married to the student at the time of the act. 

DENTAL HEALTH EDUCATION

Effective Date: July 1, 2010 

Summary:  The General Assembly this year revisited the issue of dental health for public school children by enacting legislation to create a community program for dental health education, screening and treatment referral in select counties in the state. Studies have shown a clear correlation between student learning and good dental health.

The program will be implemented by the Department of Health and Environmental Control (DHEC) targeting three to five counties of need. In addition, DHEC must collaborate with local school districts, school nurses, dentists and other governmental entities to coordinate federal Medicaid assistance with the purpose of reducing costs to the state.

The program is designed for children in kindergarten, third, seventh and tenth grades or upon entry into a South Carolina school. Program guidelines must be outlined in regulations and must include procedures for screenings and for the issuance of an Acknowledgment of Dental Screening (ADS) for a child indicating that the child has had the dental screening.

The new act repeals and replaces a previous similar act that, although in statute, was never funded. Initial implementation of the new program is contingent upon the appropriation of adequate funding. No funding for this program was included in the state budget for Fiscal Year 2010-11 and, as such, there is no mandatory financial obligation on school districts.

Local district action required: SCSBA recommends no specific policy changes.

Policy reference:  NA

Text:  Dental health education

SECTION 1. Title 44 of the 1976 Code is amended by adding: 

CHAPTER 8

Community Oral Health Coordinator

Section 44-8-10. The Department of Health and Environmental Control shall implement a targeted community program for dental health education, screening, and treatment referral in the public schools for children in kindergarten, third, seventh, and tenth grades or upon entry into a South Carolina school. The department shall target three to five counties of need. The program must seek collaboration from local school districts, other governmental entities, school nurses, and dentists to coordinate federal Medicaid assistance and any volunteer efforts to reduce costs to the State to the extent practicable. Program guidelines must be promulgated in regulations and must include procedures for screenings and for the issuance of an Acknowledgment of Dental Screening for a child indicating that the child has had the dental screening. These guidelines also must provide that the screenings required by this section be made by an authorized provider at no charge. 

Section 44-8-20.  Unless a different meaning is required by the context: 

(1) 'Acknowledgment of Dental Screening' means a document designed to serve as official confirmation that a child has had a dental screening. 

(2) 'Authorized practitioner' means dentists, hygienists, certified dental assistants, physicians, and nurses, and anyone who has qualified under the department's training module. 

(3) 'Community oral health coordinator' means someone located in the county of need that will provide support to county health departments and school districts to strengthen the capacity to respond to the oral health needs of school children. They will assist in facilitating the removal of barriers to dental care, partnership development or enhancement, building or enhancing of dental safety net systems, oral health training and education, and strategic planning for accessing additional resources. 

(4) 'County of need' means any county in this State that is considered to be a dentally underserved area based on the most recent Oral Health Needs Assessment or any other data deemed appropriate by the department. 

(5) 'Department' means the South Carolina Department of Health and Environmental Control. 

(6)  'School' means any public school operating within the county, as defined by Section 59-1-120. 

(7)  'Screening' means a visual scan of the oral cavity and facial structures performed consistent with national standards as recognized and approved by the department. 

Section 44-8-30. In the target counties of need, no later than one hundred twenty calendar days following a child's start date to five year old kindergarten, third grade, seventh grade, tenth grade, or upon entry into a South Carolina school, the student shall present to the school an Acknowledgment of Dental Screening signed by an authorized practitioner. 

Section 44-8-40. When a dental screening is performed by an authorized practitioner in a school setting in one of the targeted counties of need, the practitioner shall issue an Acknowledgment of Dental Screening for the child. The school nurse or other school employee designated by the school district superintendent shall notify and advise the child's parent or guardian to seek further professional attention for the child if indicated by the screening. Upon receipt of written permission from the parent or guardian, the school also shall notify the community oral health coordinator who will serve as a facilitator if further attention is needed upon completion of the screening. The community oral health coordinator also shall maintain all records and data determined necessary by the department. 

Section 44-8-50. A screening must be performed for students in the targeted counties of need unless a parent or guardian completes an exemption form provided to them by the school. The school shall accept a parental exemption form in place of the Acknowledgment of Dental Screening. 

Section 44-8-60. The initial and continued implementation of the provisions of this chapter is contingent upon the appropriation of adequate funding. There is no mandatory financial obligation to the Department of Health and Environmental Control, the Department of Education, or school districts within the counties chosen to participate if adequate funding is not appropriated or made available.

DISTRICT REPORTING OF CHILD ABUSE

Effective date:  June 8, 2010 

Summary:  The Child Protection Reform Act of 1996 amended the section of the South Carolina Children’s Code that deals with the mandatory reporting of child abuse and neglect to include the principal and assistant principal in the list of individuals required to report and to provide that the information must come “in the person’s professional capacity.” In 2003, the law was again amended by adding new language under the section of the law triggering the report that clarifies when a report should be made by making it clear that these individuals, and others listed in the statute, must notify the authorities if they have received information which gives them “reason to believe” that a child has been or may be abused or neglected.

This year, the General Assembly further amended this section to include a school attendance officer, foster parent, juvenile justice worker or a volunteer non-attorney guardian ad litem for a child among the individuals required to report child abuse and neglect. Additional language was added to encourage other people to report in accordance with this section as well.

Local district action required: The board should amend its existing policy to add the attendance officer to the list of people within the district system who are required to report child abuse and neglect under this statute as well as adding the phrase “and are encouraged to do so” to the statement concerning other school employees and their reporting involvement. The administration may want to provide a review of the definitions of child abuse and neglect under the law for those required to report.

Policy reference:  JLF (Student Welfare).

Model policy follows text of law.

Text: People required to report a reason to believe child abuse or neglect occurred; additional categories of people required to report 

SECTION 1. Section 63-7-310 of the 1976 Code, as added by Act 361 of 2008, is amended to read: 

Section 63-7-310. (A) A physician, nurse, dentist, optometrist, medical examiner, or coroner, or an employee of a county medical examiner's or coroner's office, or any other medical, emergency medical services, mental health, or allied health professional, member of the clergy including a Christian Science Practitioner or religious healer, school teacher, counselor, principal, assistant principal, school attendance officer, social or public assistance worker, substance abuse treatment staff, or childcare worker in a childcare center or foster care facility, foster parent, police or law enforcement officer, juvenile justice worker, undertaker, funeral home director or employee of a funeral home, persons responsible for processing films, computer technician, judge, or a volunteer non-attorney guardian ad litem serving on behalf of the South Carolina Guardian Ad Litem Program or on behalf of Richland County CASA must report in accordance with this section when in the person's professional capacity the person has received information which gives the person reason to believe that a child has been or may be abused or neglected as defined in Section 63-7-20. 

(B) If a person required to report pursuant to subsection (A) has received information in the person's professional capacity which gives the person reason to believe that a child's physical or mental health or welfare has been or may be adversely affected by acts or omissions that would be child abuse or neglect if committed by a parent, guardian, or other person responsible for the child's welfare, but the reporter believes that the act or omission was committed by a person other than the parent, guardian, or other person responsible for the child's welfare, the reporter must make a report to the appropriate law enforcement agency. 

(C) Except as provided in subsection (A), a person, including, but not limited to, a volunteer non-attorney guardian ad litem serving on behalf of the South Carolina Guardian Ad Litem Program or on behalf of Richland County CASA, who has reason to believe that a child's physical or mental health or welfare has been or may be adversely affected by abuse and neglect may report, and is encouraged to report, in accordance with this section. 

(D) Reports of child abuse or neglect may be made orally by telephone or otherwise to the county department of social services or to a law enforcement agency in the county where the child resides or is found. 

Policy

STUDENT WELFARE

Code  JLF Issued  MODEL/10

Purpose: To establish the basic structure for the reporting of child abuse (sexual, physical or mental) and neglect.

The schools of this district will cooperate vigorously to expose the problems of child abuse and neglect. 

Any principal, assistant principal, school teacher, school attendance officer, nurse or counselor who has received information in his/her professional capacity which gives him/her reason to believe that a child under the age of 18 has been or may be abused or neglected as defined by law must report such a situation. These individuals may make the report to a law enforcement agency in the county where the child resides or to the county department of social services.

Other school employees who have reason to believe that a child under the age of 18 has been or may be abused or neglected as defined by law may also report or cause a report to be made, and are encouraged to do so, as stated above. 

The State of South Carolina provides both civil and criminal immunity to those reporting suspected child abuse or neglect. Anyone required to report who knowingly fails to do so may be guilty of a misdemeanor.

Reporting procedures 

School personnel who suspect child abuse or neglect may make a report in good faith. It is not the responsibility of school personnel to prove that the child has been abused or neglected, or to make a determination of whether the child is in need of protection. Any involvement of school personnel in investigation or treatment should be in conjunction with the local child protection unit of the department of social services.

The teacher or other school employee first suspecting the abuse must make an oral report by telephoning or otherwise which includes the following information. 

· name, address and age of student

· name and address of parent/legal guardian or caretaker

· nature and extent of injuries or description of neglect

· any other information that might help to establish the cause of the injuries or condition

The person making the report should tell the principal of the school of any oral or written report submitted in a case of child abuse or neglect.

School employees who make child abuse or neglect reports must maintain the confidentiality of the information contained in the report. Employees will release this information only to the department of social services or, in the alternative, the county law enforcement agency.
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Option: District liaison
The superintendent will designate a specific person or persons to serve as the district liaison and forward that information to the local child protection unit of the department of social services. 
It will be the responsibility of the liaison to arrange for training and information necessary to assist staff members in identifying possible instances of child abuse and neglect, including annual updates regarding any changes in the law. Additionally, the liaison is charged with implementing a planned program of personal safety and awareness education, including methods for preventing sexual abuse, that will be provided to staff, students and parent/legal guardians.

Adopted ^


Legal references:

A.
S.C. Code, 1976, as amended:

1. Section 63-1-10, et seq. - South Carolina Children's Code.

2. Section 63-7-20 - Definitions.

      3.
Section 63-7-310 through 350 - Persons required to report.
ELECTRONIC FILING OF CAMPAIGN DISCLOSURES
AND REPORTS

Effective date:  May 28, 2010
Summary:  In an effort to make campaign disclosure reporting an easier and more transparent process, the State Ethics Commission this year pushed a change in the law to require electronic filing of documents.

The new law requires all elected officials to file their campaign disclosure forms and statements of economic interest forms electronically with the Ethics Commission. Paper copies will be returned with instructions to contact the commission for a username and instructions. Filers must provide the commission with an e-mail address when username is obtained. Documents that must be filed electronically include all statements of organization, campaign disclosure forms, statements of economic interests, lobbying registration forms and lobbying disclosure forms. This requirement applies to all elected officials, all candidates, all committees, all PACs, all parties, and all lobbyists and lobbyist's principals. All public employees (non-elected, appointed and hired) who are required to file a statement of economic interests are also included.  

 

Instructions for registration for electronic filing can be found at the Ethics Commission website at http://ethics.sc.gov/.

Local district action required: SCSBA does not recommend any policy changes.

Policy reference: N/A

Text: Electronic filing expanded 

SECTION 1. Section 8-13-365(A) of the 1976 Code, as added by Act 76 of 2003, is amended to read: 

(A)  The commission shall establish a system of electronic filing for all disclosures and reports required pursuant to Chapter 13, Title 8 and Chapter 17, Title 2 from all persons and entities subject to its jurisdiction. These disclosures and reports must be filed using an Internet-based filing system as prescribed by the commission. Reports and disclosures filed with the Ethics Committees of the Senate and House of Representatives for legislative offices must be in a format such that these filings can be forwarded to the State Ethics Commission using an Internet-based system. The information contained in the reports and disclosure forms, with the exception of social security numbers, campaign bank account numbers and tax ID numbers, must be publicly accessible, searchable, and transferable. 

INTERSTATE COMPACT ON EDUCATIONAL 
OPPORTUNITY FOR MILITARY CHILDREN

Effective Date: July 1, 2010 
Summary:  South Carolina this year became the 35th state to join the Interstate Compact on Educational Opportunity for Military Children. The purpose of the Interstate Compact is to address perceived inequities and issues facing school children of military families when they are required to move across state lines. The Compact provides a means for states to follow common guidelines for handling these issues and allows the laws of the “sending” state to apply to transferring students in the schools of the “receiving” state. 

The compact is a national effort of the Council of State Governments (CSG) in cooperation with the U.S. Department of Defense Office of Personnel and Readiness.  It is designed to remove supposed barriers to educational success experienced by children of military families because of frequent moves and deployment of their parents/legal guardians by, in brief, doing the following. 
· Allowing for the use of an unofficial school transcript for preliminary class placement of a military student if the sending school cannot provide the parent a copy of the official record. Once a transcript is requested, the sending school has 10 days to provide the official record to the receiving school.
· Allowing a military child, placed in the care of a non-custodial parent or other person standing in loco parentis who lives in a jurisdiction other than that of the custodial parent, to continue attending the school in which he/she was enrolled while residing with the custodial parent.
· Facilitating the opportunity for military children’s inclusion in extracurricular activities to the extent they are otherwise qualified.
· Requiring the receiving school to initially honor placement of the student in educational courses based on the student’s enrollment in the sending state school and/or educational assessments conducted at the school in the sending state if the courses are offered. Course placement includes, but is not limited to, Honors, International Baccalaureate, Advanced Placement, vocational, technical and career pathways courses. This does not preclude the school in the receiving state from performing subsequent evaluations to ensure appropriate placement and continued enrollment of the student in the course(s).
· Providing discretion to the local school district for granting additional excused absences to students visiting with their parents/legal guardians prior to leave or deployment.
· Waiving specific courses required for graduation if similar course work has been satisfactorily completed in another state or district or providing reasonable justification for denial or providing an alternative means of acquiring required coursework so that graduation may occur on time (see State Board of Education discussion on next page).
· Accepting exit or end-of-course exams required for graduation from the sending state or national norm referenced achievement tests or alternative testing, in lieu of testing requirements for graduation in the receiving state (see State Board of Education discussion on next page).
Lawmakers included within the Compact legislation provisions specific to South Carolina intended to facilitate the on-time graduation of children of all families (military and non-military) who have moved to the state during the child’s twelfth-grade year. The State Board of Education (SBE) is authorized to promulgate regulations to do the following.
· Waive course requirements within certain restrictions and take other measures to ensure on-time graduation such as providing an alternative means if necessary for a student to receive sufficient course credit.

· Accept exit exams, end-of-course exams or alternative testing required for graduation from the sending state in lieu of South Carolina testing requirements for graduation provided that all portions of these exams necessary for graduation from the sending state have been satisfactorily met.
· Work with state boards in sending states to facilitate the receipt of a diploma from the sending state if the student meets the graduation requirements of that state. 

SCSBA did not support South Carolina becoming a member of the Military Compact due to concerns regarding the compact’s structure, cost and governance. SCSBA strongly urged the General Assembly to carefully assess the need for enacting a compact bill and to consider the potential implications of its enactment for South Carolina, including its potential for taking precedence over state and local laws and requirements that address such issues as graduation requirements, age of student enrollment and eligibility for extracurricular activities to name a few. Lawmakers included a provision in the act stating that the Legislature must sign off on any rule of the Compact Commission adopted subsequent to July 1, 2010, before it is binding on the state, and that the act takes effect contingent on available funding as well as the Commission’s agreement to legislators’ sign-off authority. Several provisions in the Compact, however, became effective on July 1 and are listed above.

Not every district will be impacted by South Carolina’s joining the Military Compact. However, districts that tend to see movement of children of military families into and out of the local schools will need to be mindful of the Compact’s requirements.

Local district action required:  Since proposed rules for implementing the Compact are not final and there are potential conflicts with state law and state board regulations, SCSBA is withholding development of a model policy until further guidance is available.

Policy reference: N/A
Text: The text of this law may be found at www.scstatehouse.gov.  Click on Current Legislation; Bill, Act or Rat #; and enter 319 (Senate bill 319) for the search.

JURY SERVICE

Effective date:   May 28, 2010 
Summary:   State law relating to optional postponement of jury service to a date that does not conflict with the school year was last amended in 1997 to extend the same optional postponement allowed for students to school employees. This year, the law was again amended to expand the definition of school employee to include a private school employee or a person responsible for the education of a child in a home or charter school. Also added was a definition of “school term” to mean the instructional school year, generally from September 1 until May 30 or not more than 190 days. Finally, the requirement to present evidence of school enrollment or employment now includes evidence of educational responsibilities during a home or charter school term coinciding with the dates of jury duty.
Local district action required: SCSBA does not recommend any policy language changes based on these amendments to the law since they do not impact school district employees. 

Policy reference: GCC (Professional Staff Leaves and Absences). GDC (Support Staff Leaves and Absences).

Text:  Jury service, postponement for students and school employees, public and private 

SECTION 1. Section 14-7-845 of the 1976 Code, as last amended by Act 28 of 1997, is further amended to read: 

Section 14-7-845. (A) If a student selected for jury service during the school term requests, his service must be postponed to a date that does not conflict with the school term. For purposes of this subsection, a student is a person enrolled in high school or an institution of higher learning, including technical college. 

(B)   If a public or private school employee, a person primarily responsible for the elementary or secondary education of a child in a home or charter school, or a person who is an instructor at an institution of higher learning including a technical college, selected for jury service during the school term requests, his service must be postponed to a date that does not conflict with the school term. For purposes of this subsection, a 'school employee' is a person employed as a teacher, certified personnel at the building level, or bus driver by a school, a school system, or a school district offering educational programs to grades K-12 and to institutions of higher learning, including technical colleges. For purposes of this subsection, 'school term' means the instructional school year, generally from September first until May thirtieth or not more than one hundred ninety days. 

(C)  A person selected for jury service who requests a postponement pursuant to subsection (A) or (B) must provide evidence of school enrollment or employment, or evidence of educational responsibilities during a home or charter school term coinciding with the dates of jury duty.

NATIONAL BOARD TEACHER CERTIFICATION

Effective date: June 3, 2010

Summary: Important changes were enacted by the General Assembly this year to the statutes outlining the National Board Teacher Certification process in South Carolina.  While many of the changes are tied to the state’s budget crisis, some reflect an on-going effort to close the program altogether.

South Carolina is ranked third nationally for numbers of National Board certified teachers. National Board certified teachers now represent approximately 14.5 percent of the state’s teaching force of nearly 50,000.

Across the country, most states provide salary incentives and cover the cost for teachers who pursue and achieve national certification. Until this year, South Carolina provided a $7,500 salary supplement for every year that they teach after receiving certification, for the 10-year life of their certificates. Under new limits enacted this year for the National Board Teacher Certification Program, all National Board certified teachers currently in the system will be eligible to apply for the second 10 years. As of July 1, 2010, the number of new applicants is capped at 900. There will be no application loans, the salary supplement will be reduced to $5,000 and new applicants will not be eligible for a second 10 years. The plan clarifies that prior to July 1, National Board certified teachers will receive an increase in pay for the initial 10 years and no more than one 10-year renewal.

Local district action required:  No policy action is required.

Policy reference: NA

Text: National Board certification and recertification; pay increase to National Board certified teachers 

SECTION  1.  Section 59-26-85 of the 1976 Code is amended to read: 

Section 59-26-85. A)(1) Teachers who are certified by the National Board for Professional Teaching Standards (NBPTS) before July 1, 2010, shall enter a recertification cycle for their South Carolina certificate consistent with the recertification cycle for National Board certification and NBPTS certified teachers moving to this State are exempted from initial certification requirements and are eligible for continuing contract status and their recertification cycle will be consistent with National Board certification. Teachers receiving national certification from the NBPTS before July 1, 2010, shall receive an increase in pay for the initial ten-year National Board certification and no more than one ten-year renewal of National Board certification. The pay increase shall be determined annually in the appropriations act. The established amount shall be added to the annual pay of the nationally certified teacher. 

(2)  Teachers who apply on or after July 1, 2010, for certification by the NBPTS shall enter a recertification cycle for their South Carolina certificate and consistent with the initial ten-year cycle for National Board certification, and teachers moving to this State who apply for National Board certification on or after July 1, 2010, and subsequently achieve National Board certification are exempted from initial certification requirements and are eligible for continuing contract status and their recertification cycle will be consistent with the initial ten-year cycle. Teachers receiving national certification from the NBPTS on or after July 1, 2010, only shall receive an increase in pay for the initial ten years of the certification. The pay increase shall be determined annually in the appropriations act. The established amount shall be added to the annual pay of the nationally certified teacher. 

(B)   The Center for Teacher Recruitment shall develop guidelines and administer the programs whereby teachers applying to the National Board for Professional Teaching Standards for certification before July 1, 2010, may receive a loan equal to the amount of the application fee. One-half of the loan principal amount and interest shall be forgiven when the required portfolio is submitted to the National Board. Teachers attaining certification within three years of receiving the loan will have the full loan principal amount and interest forgiven. This subsection does not apply to any application submitted on or after July 1, 2010. 

RELIGIOUS VIEWPOINTS ANTIDISCRIMINATION ACT
Effective Date:  May 28, 2010

Summary:  Few issues engender more heated discussion and debate than topics related to governmental support and/or involvement in religion. When public education is added to the fray, the issues become even more heated. In this election year, the General Assembly enacted a new law that in essence codifies long-standing court rulings concerning how school districts must address students’ expression of religion in public schools. 

The overall purpose of the Religious Viewpoints Antidiscrimination Act is to make the point that under South Carolina law a school district is prohibited from discriminating against a student based on religious viewpoint and must allow a student to express his or her religious viewpoint. 

School district policies already include nondiscrimination statements regarding religion and religious viewpoints relating to students’ expression of beliefs as well as access to school facilities.

The Religious Viewpoints Antidiscrimination Act, in brief, requires the following.

· Districts must show the same deference to a student’s voluntary expression of a religious viewpoint on an otherwise permissible subject as it would to a student’s voluntary expression of a secular or other viewpoint on an otherwise permissible subject. 

· Districts must allow a student to express beliefs about religion in homework, artwork, and other written and oral assignments free from discrimination based on the religious content of the submission.

· Districts must allow students to organize prayer groups, religious clubs, “see you at the pole” gatherings or other religious gatherings to the same extent that students are permitted to organize other noncurricular student activities and groups.

· Religious groups must be given the same access to school facilities for assembling as is given to other noncurricular groups. Rules regarding meeting announcements or advertisements that apply to student groups meeting for nonreligious activities must also apply to student groups that meet for prayer or other religious speech.

· Districts may disclaim school sponsorship of noncurricular groups and events in a manner that neither favors nor disfavors groups that meet to engage in prayer or religious speech.

Under the new law, “discriminate” means to make a distinction in favor of or against a person on the basis of the group, class or category to which the person belongs, rather than according to actual merit.

The Religious Viewpoints Antidiscrimination Act restates religion-in-schools concepts that have been developed by federal appeals courts and the U.S. Supreme Court for years. The new law essentially mirrors guidance issued by the U.S. Department of Education relating to religion in schools. School districts should be mindful of the act’s requirements as well as the related policy language already in existence.

Local district action required:  SCSBA recommends no new specific policy language due to the Religious Viewpoints Antidiscrimination Act; however, SCSBA recommends districts should add the following legal reference to the policies listed below.

S.C. Code of Laws, 1976, as amended:

1.  Section 59-1-435 - Religious Viewpoints Antidiscrimination Act.

Policy reference:  GCI (Professional Staff Development). IHAL (Teaching About Religion). JB (Equal Educational Opportunity/Nondiscrimination). JJAB (Limited Open/Closed Forum). 

Text:  Religious Viewpoints Antidiscrimination Act 

SECTION 1. Article 5, Chapter 1, Title 59 of the 1976 Code is amended by adding: 

Section 59-1-435. (A) This section may be cited as the 'Religious Viewpoints Antidiscrimination Act'. 

(B)  As used in this section, 'discriminate' means to make a distinction in favor of or against a person on the basis of the group, class or category to which the person belongs, rather than according to actual merit. 

(C)  A school district shall treat a student's voluntary expression of a religious viewpoint, if any, on an otherwise permissible subject in the same manner the district treats a student's voluntary expression of a secular or other viewpoint on an otherwise permissible subject and must not discriminate against the student based on a religious viewpoint expressed by the student on an otherwise permissible subject. 

(D) A student may express his beliefs about religion in homework, artwork, and other written and oral assignments free from discrimination based on the religious content of his submission. Homework and classroom assignments must be judged by ordinary academic standards of substance and relevance and against other legitimate pedagogical concerns identified by the school district. A student may not be penalized or rewarded based on the religious content of his work. 

(E)  Students may organize prayer groups, religious clubs, 'see you at the pole' gatherings, or other religious gatherings before, during, and after school to the same extent that students are permitted to organize other noncurricular student activities and groups. Religious groups must be given the same access to school facilities for assembling as is given to other noncurricular groups without discrimination based on the religious content of the students' expression. If student groups that meet for nonreligious activities are permitted to advertise or announce meetings of the groups, the school district must not discriminate against groups that meet for prayer or other religious speech. A school district may disclaim school sponsorship of noncurricular groups and events in a manner that neither favors nor disfavors groups that meet to engage in prayer or religious speech.

SCHOOL DISTRICT FLEXIBILITY

Effective date:  See below

Summary:  The General Assembly this year passed a handful of joint resolutions directed at providing school districts flexibility in dealing with state budget cuts and a slow economy.

A joint resolution has the same force of law as an Act, but is a temporary measure, dying when its subject is completed. It requires the same treatment as a bill, but does not become an Act when it is passed.

Flexibility joint resolutions passed this year included provisions for teacher notification of employment, salary freezes for teachers and administrators, and school and district report cards. A summary of each of the three joint resolutions is provided below.

Teacher notification of employment

Legislators for the second year in a row extended the statutory timeline for when school boards must notify teachers of their employment - as well as the timeline for acceptance - in order to accommodate budget uncertainties. Under the joint resolution, boards must notify teachers in writing concerning their employment for the 2010-11 school year by May 15, 2010. Teachers have 10 days following receipt of the notice to accept the contract.

In addition, districts are authorized to uniformly negotiate salaries below the district salary schedule for the 2010-11 school year for retired teachers who are not participants in the Teacher and Employee Retention Incentive (TERI) program. This joint resolution became effective May 11, 2010.

Salary freeze for teachers/administrators

The legislature took a bold and, unfortunately, necessary step this year by passing a joint resolution to allow school districts to freeze local teacher salary step increases at the fiscal year 2009-10 level. This resolution allows districts to waive state-mandated teacher salary step increases in the 2010-11 fiscal year.  If a district opts to do this - by providing notice on its website and per public vote of the school board - then it must apply uniformly to all teachers and the board may not give salary raises to district and school administrators. Teacher experience credit would not be impacted, and districts must continue to pay teachers and school and district administrators for changes in their education level.

District and school administrators are defined by the South Carolina Department of Education using the Professional Certified Staff (PCS) System. This joint resolution became effective May 28, 2010.

School and district report cards, etc.

In something of a “catch-all” joint resolution, the General Assembly, among other things, paved the way for district and school report card flexibility and created a task force to examine end-of-course assessments.  Provisions include the following.

· The South Carolina Department of Education is not mandated to provide printed copies of the 2010 district and school report cards. Districts or schools, if they possess parent/legal guardian email addresses in their databases, are to email links to the report cards to parents/legal guardians. Also, they must notify parents/legal guardians about the report cards through newsletters or other regular communication channels. Upon parent/legal guardian request, districts or schools must provide a printed copy of the report card free of charge.

· Districts or schools are not required to advertise 2010 report card results in the newspaper. However, results must be provided to the editor of a newspaper of general circulation in the school or district’s area.

· The South Carolina Department of Education is to suspend, for the 2010-2011 school year, writing assessments in grades three, four, six and seven. These assessments may be administered only to students in grades five and eight. Writing assessments are not to be used in Education Accountability Act growth calculations.

· High schools also may offer state funded WorkKeys to tenth grade students using funds appropriated for the assessment of PSAT or PLAN. The selection of the test for each student should be determined by the student’s individual graduation plan, cluster selection, guidance counselor advisement and parent/legal guardian consent.
· For Fiscal Year 2010-11, a grace period is established under certain conditions for some recipients of a South Carolina Teacher Loan.

· The South Carolina Department of Education and the Education Oversight Committee are to convene a task force to examine the feasibility of shifting from the use of HSAP to end-of-course assessments for meeting federal assessment requirements.  The task force must report its findings by January 15, 2011.

The joint resolution mandates that funds saved through the suspension of report card printing requirements for SDE as well as the suspension of writing assessments must be allocated to the school districts based on the Education Finance Act formula. This resolution became effective May 13, 2010.

Local district action required: Because these are joint resolutions effective for one year, SCSBA is not recommending any policy changes.

Policy reference:  NA

Text:  flexibility provisions

Notification of teacher employment by district for 2010-2011 school year 

SECTION 1. Notwithstanding Section 59-25-410, the boards of trustees of the several school districts shall decide and notify, in writing, the teachers, as defined in Section 59-1-130, in their employ concerning their employment for the 2010-2011 school year by May 15, 2010. 

Teacher acceptance of reemployment by district for 2010-2011 school year 

SECTION 2. Notwithstanding Section 59-25-420, any teacher who is reemployed by written notification pursuant to Section 59-25-410 shall notify the board of trustees in writing of his acceptance of the contract for the 2010-2011 school year no later than ten days following receipt of written notification. Failure on the part of the teacher to notify the board of acceptance within the specified time limit shall be conclusive evidence of the teacher's rejection of the contract. 

Renegotiation of certain retired teachers' salaries for 2010-2011 school year 

SECTION 3. Notwithstanding any other provision of law, school districts uniformly may negotiate salaries below the school district salary schedule for the 2010-2011 school year for retired teachers who are not participants in the Teacher and Employee Retention Incentive Program. 

SECTION 1. A. For Fiscal Year 2010-2011 a local school district board of trustees may determine that all teachers employed by the district must be paid based on the years of experience on the school district salary schedule they possessed in Fiscal Year 2009-2010, without a negative impact resulting to their experience credit. This decision must be voted on by the local school district board of trustees in a public school board meeting with public notice posted on the school district website. 

B. Application of this provision must be applied uniformly for all teachers within the school district. The local school district board of trustees may not provide for an increase in salary for district administrators and school administrators and their compensation may not be higher than the actual amount received in Fiscal Year 2009-2010. 

C. For purposes of this joint resolution, district administrators and school administrators are defined by the Department of Education using the Professional Certified Staff (PCS) System. For individuals not coded in PCS, the determination must be based upon whether the individual performs the functions outlined in position codes identified by the department as administration. 

D. Notwithstanding any other provision of this joint resolution, a local school district board of trustees shall continue to pay teachers and school and district administrators for changes in their education level.

Suspension of requirement to provide printed copies of 2010 district and school report cards 

SECTION 1. Notwithstanding Section 59-18-930, the State Department of Education is not required to provide printed copies of 2010 district and school report cards. The district or school shall email parents a link to the report cards if the school maintains parent email addresses in its student information system database. The district or school shall notify parents about the report cards through its newsletters and other regular communication channels. If a parent requests from the district or school a printed copy of the report card, the district or school shall provide a printed copy without cost to the parent. 

Suspension of advertisement requirement of report card information in certain newspapers 

SECTION 2. Notwithstanding Section 59-18-930(B), a public school or district board is not required to inform the community of the school's and district's 2010 report card by advertising the results in at least one South Carolina daily newspaper of general circulation in the area. However, the results must be provided to the editor of a newspaper of general circulation in the school's or district's area. 
Suspension of writing assessments for certain grade levels 

SECTION 3.  For the 2010-2011 school year, the State Department of Education shall suspend the writing assessments in grades three, four, six, and seven. Writing assessments may be administered only to students in grades five and eight. The writing assessments may not be used in Education Accountability Act growth calculations. 

WorkKey assessments offered to certain students 

SECTION 4. Notwithstanding Section 59-18-340, high schools also may offer state-funded WorkKeys to tenth grade students using funds appropriated for the assessment of PSAT or PLAN. The selection of the test for each student should be informed by the student's individual graduation plan, cluster selection, guidance counselor advisement, and parent or legal guardian consent. 

Grace period for recipient of South Carolina Teacher Loan established 

SECTION 5. For Fiscal Year 2010-2011, an individual who received a South Carolina Teacher Loan pursuant to Section 59-26-20(j), who completed an undergraduate or graduate degree in education in calendar year 2009 or 2010, and who was not employed in a public school in South Carolina by September 1, 2010, or the 2010-2011 school year may elect to receive a one-year grace period that allows the individual to defer making loan repayments for one calendar year. Interest must be accrued during this deferral period. The South Carolina Student Loan Corporation shall develop the forms and procedures to implement and monitor the grace period. 

Allocation of realized savings 

SECTION 6. The State Department of Education shall allocate the funds from savings generated from the enactment of Sections 1 and 3 of this joint resolution to school districts based on the Education Finance Act formula. 

Task force to examine end-of-course assessments for federal assessment purposes 

SECTION 7. The State Department of Education, in collaboration with the Education Oversight Committee, shall convene a task force to include, but not be limited to, district level instructional and assessment personnel to examine the feasibility of shifting from the use of HSAP to end-of-course assessments for meeting federal assessment requirements. The task force shall, at a minimum, examine the utility of the HSAP and end-of-course assessment programs and the benefits and information each provides as well as implementation considerations, costs factors, and appropriate transition timelines the State encounters in shifting from HSAP to end-of-course assessments for federal purposes. The task force shall submit its findings to the Senate Finance Committee, Senate Education Committee, House Ways and Means Committee, House Education and Public Works Committee, the State Board of Education, and the Education Oversight Committee by January 15, 2011. 

SOUTH CAROLINA EDUCATION BILL OF RIGHTS 
FOR CHILDREN IN FOSTER CARE ACT
Effective Date:  June 7, 2010
Summary:  The General Assembly enacted this year the South Carolina Education Bill of Rights for Children in Foster Care Act to ensure a seamless transition between schools and school districts for children in foster care services. The act provides that all school districts will take specific measures to ensure that the unique education needs of children in foster care are met. 

Districts are required to assist with enrollment, school records and credit transfers; access to resources and activities; and excused absence make-up requirements. Districts are also required to provide access to an authorized representative of the Department of Social Services for school records. 

The act dictates that school districts should consider maintaining a foster child in the same school if it is in the child’s best interest. A district must not place additional enrollment requirements on child based solely on the fact that the child is in foster care. 

Specifically, the district should have procedures in place to do the following.

· Facilitate the immediate enrollment of a child in foster care. 

· Assist a child in foster care transferring from one district to another by ensuring proper transfer of records.

· Request school records within two school days of placement into a school and transfer records within two school days of receiving a request for school records.

· Ensure that each child immediately is placed in the least restrictive educational program and has access to all academic resources, services, and extracurricular and enrichment activities that are available to all students.

· Accept for credit full or partial course work satisfactorily completed by a child in foster care while attending a public school, nonpublic school or nonsectarian school in accordance with state and district policies or regulations.

· When the child must change schools, grades and credits of that child must be calculated as of the date the child left school and the child's grades must not be lowered as a result of these circumstances.

· If a child in foster care is absent from school due to a certified court appearance or related court-ordered activity including, but not limited to, court-ordered treatment services, these absences must be counted as excused absences upon submission of appropriate documentation. If these absences exceed the limit provided for by law, the child will be allowed an opportunity to make up all assignments and required seat time.

The district may permit an authorized representative of the Department of Social Services to have access to the school records of a child in foster care for the purpose of fulfilling educational case management responsibilities required by law and to assist with the school transfer or placement of the child.

Local district action required: SCSBA is providing one model policy (JH Student Absences and Excuses) and one administrative rule (JRA-R Student Records) with specific language added to meet several of the requirements of this new statute. SCSBA feels the remaining language in the new law is sufficiently covered in existing policy language. SCSBA also recommends adding the following legal reference to the policies listed below.

S.C. Code of Laws, 1976, as amended:

1. Section 59-38-10 - South Carolina Education Bill of Rights for Children in Foster Care.

Model policy and administrative rule follow text of law.

Policy reference: IKA (Grading/Assessment Systems). IKF (Graduation Requirements). JFAA (Admission of Resident Students). JFAB Admission of Nonresident Students). JH (Student Absences and Excuses). JJ (Student Activities). JRA (Student Records).

Text:  Education Bill of Rights for Children in Foster Care 

SECTION  2. Title 59 of the 1976 Code is amended by adding: 

CHAPTER 38 South Carolina Education Bill of Rights for Children in Foster Care

Section 59-38-10. (A) Each school district shall have in place procedures to ensure seamless transitions between schools and school districts for children upon notice that a child is in foster care. School districts shall consider maintaining a child in foster care in the same school if it is in the child's best interest. A school district must not place additional enrollment requirements on a child based solely on the fact that the child is in foster care. 

(B) Each school district shall: 

(1) facilitate the immediate enrollment of a child in foster care residing in a foster home, group living facility, or any other setting that is located within the district or area served by the district; 

(2) assist a child in foster care transferring from one district to another by ensuring proper transfer of records; 

(3) request school records within two school days of placement into a school and transfer records within two school days of receiving a request for school records. 

(C) The Department of Social Services immediately shall enroll the child in school, maintaining the child in the same school if possible, and shall provide a copy of the court order to the school district to be included in the student's school record. 

(D) Educational and school placement decisions for children in foster care must be made to ensure that each child immediately is placed in the least restrictive educational program and has access to all academic resources, services, and extracurricular and enrichment activities that are available to all students. 

(E) Each school district shall accept for credit full or partial course work satisfactorily completed by a child in foster care while attending a public school, nonpublic school, or nonsectarian school in accordance with state and district policies or regulations. 

(F) Each school district shall ensure that when a decision to change the foster home placement of a child is made by the court or the Department of Social Services and the child must change schools, the grades and credits of that child must be calculated as of the date the child left school, and the child's grades must not be lowered as a result of these circumstances. 

(G) Each school district shall ensure that if a child in foster care is absent from school due to a certified court appearance or related court-ordered activity including, but not limited to, court-ordered treatment services, these absences must be counted as excused absences upon submission of appropriate documentation. If these absences exceed the limit provided for by law, the school administrator shall allow the child an opportunity to make up all assignments and required seat time. 

(H) Each school district, subject to federal law, may permit an authorized representative of the Department of Social Services to have access to the school records of a child in foster care for the purpose of fulfilling educational case management responsibilities required by law and to assist with the school transfer or placement of the child. 

(I) The Department of Social Services shall ensure that children in foster care have a willing and available adult to advocate for their best educational interests, and school districts shall acknowledge and accept this person's role in advocating for educational services necessary to meet each child's needs. 

Policy

STUDENT ABSENCES AND EXCUSES

Code JH Issued MODEL/10

Purpose:  To establish the basic structure for allowing and excusing student absences.

The board believes that attendance is a key factor in student achievement. Any absence from school represents an educational loss to the student. However, the board recognizes that some absences are unavoidable.  

In order to receive credit for a high school course, a student must attend at least 85 days (for a 90-day semester course) or 170 days (for a 180-day year course). The board may grant approval of excessive absences in accordance with board policy.

The district will utilize a written intervention plan for improving student attendance. The purpose of the plan will be to link students with attendance problems and their families to all appropriate school and community resources.

The board recognizes that truancy is primarily an educational issue and will take all reasonable, educationally sound and corrective actions prior to resorting to the juvenile justice system.

Any student who misses school must present a written excuse, signed by his/her parent/legal guardian. The excuse will contain such other information as directed by the administration. The school administration will keep all excuses confidential.

If a student fails to bring a valid excuse to school, he/she will automatically receive an unexcused absence. If a student brings a false (or forged) excuse, the teacher will refer the student to the school administration for appropriate action.

The district will consider students lawfully absent under the following circumstances. (Note: Board may include other reasons here.)
· They are ill and their attendance in school would endanger their health or the health of others.
· There is a death or serious illness in their immediate family.
· There is a recognized religious holiday of their faith.
· Prearranged absences for other reasons and/or extreme hardships at the discretion of the principal.
· A child in foster care must be absent due to a certified court appearance or related court ordered activity including, but not limited to, court ordered treatment services.

The district will consider students unlawfully absent under the following circumstances.

· They are willfully absent from school without the knowledge of their parent/legal guardian.
· They are absent without acceptable cause with the knowledge of their parent/legal guardian.

Suspension is not to be counted as an unlawful absence for truancy purposes.
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The principal will be responsible for implementing and expediting medical homebound instruction for students experiencing a prolonged illness or injury requiring them to be absent from school.

Adopted ^

Legal references:

A.
Federal law:

1. 20 U.S.C. Section 7112 (2002) - No Child Left Behind Act of 2001.

2. 42 U.S.C. Section 5601, et seq. (2002) - Juvenile Justice and Delinquency Prevention Act of 1974.

3. McKinney-Vento Homeless Education Improvements Act of 2001, P.L. 107-110, 42 U.S.C. Sections 11431-11435.

B.
S. C. Code, 1976, as amended:

1. Section 59-65-90 - State Board to establish rules and regulations defining lawful and unlawful absences.

2. Section 59-38-10 - Education Bill of Rights for Children in Foster Care.

C.
State Board of Education Regulations:

1. R-43-274 - Student attendance.

Administrative Rule

STUDENT RECORDS

Code JRA-R Issued MODEL/10


General provisions

A student's "education records" are those records directly related to a student and maintained by the school district or a party acting for the school district.

"Parent" refers to a parent, a legal guardian, a person acting as a parent, a surrogate appointed in accordance with laws regulating programs for disabled students or a student who is 18 years of age or over, or a student who is attending an institution of postsecondary education on a full-time basis.

“Written consent” as used in this policy and administrative rule includes signed and dated written consent in electronic format that does the following.

· identifies and then indicates a particular person as the source of the electronic consent

· indicates the person’s approval of the information in the electronic consent

Whenever a student is 18 or is attending an institution of postsecondary education, the rights accorded to and the consent required of the parent of the student will thereafter only be accorded to and required of the eligible student unless the school district has received notice that a court has awarded legal guardianship beyond the age of majority or the student is dependent on the parent/legal guardian for support and is claimed as dependent for tax purposes under the Internal Revenue Code. The school will document such notice.

In maintaining student records, the schools will follow applicable state and federal laws and regulations.

Location of the student records

The school or the district records office (if a student is no longer enrolled) will maintain a cumulative record folder that contains directory information, scholastic information, standardized test data, health records, discipline records and other information. This cumulative record will include, but not be limited to, the following information.

· name (last, first and middle), also the preferred name (nickname)

· date of birth (verified) along with the sex and ethnic background

· address and telephone number

· names of parents and/or legal guardians

· health record, including surveys for vision, speech and hearing

· standardized test scores

· end of year assessment scores

· attendance and scholarship record card

· special services contact report

· reading and mathematics continual record

· appropriate correspondence with parents

· discipline records

· criminal record (if convicted of certain crimes)

· incident reports relating to charges for certain offenses outlined in the Juvenile Justice Code, and relating to other offenses if requested by the principal
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· other information in the form of notice by a law enforcement agency that a child has been charged with an offense as outlined in the Juvenile Justice Code, or upon final disposition of a case as outlined in the code

Except as provided in paragraph 4 of this section, the district maintains copies of psychological reports and related records if the district has given psychological evaluations to the student as follows.

· in the office of special services

· in the student’s school in a file especially for psychological reports

The appropriate personnel in the district office and/or the appropriate school will keep records concerning students who have had administrative hearings.

Once a student graduates, the district files the student's records in the high school. If a student drops out of school before graduation, the school will file his/her records for five years and then transfer the records to the district's central location for record storage.

Directory information

Schools will treat each student's education records as confidential and primarily for local school use. The exception to this rule is for directory information, which includes the following information about a student.

· name

· address

· telephone number

· date and place of birth

· participation in officially recognized activities and sports

· weight and height of members of athletic teams

· dates of attendance

· diploma or certificate and awards received

· electronic mail address

· photographs, digital images, images on videotape and other electronic images (as related to school-sponsored or district-sponsored events, activities and special recognitions)

· grade level

· most recent previous educational agency or institution attended by the student

· other similar information which may appear in newspaper articles, on television, in radio broadcasts, on displays, on the world wide web or in district or school promotional pieces

The district will not release directory information to any person or agency for commercial use. The district expects its employees to use good judgment in releasing directory information so it serves the best interests of the student.

Within 15 days after the annual distribution of notification of privacy rights, the parent of the student or the eligible and currently enrolled student has the right to refuse to permit the designation of any or all of the categories of personally identifiable information as directory information. The parent/eligible student's notification must be in writing. The written notification will become part of the student's education record. The principal of the school the student is attending is responsible for notifying appropriate personnel of the request, filing the request in the student's cumulative folder and marking the folder as specified by the superintendent or his/her designee.
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This notification of privacy will include notice to parents that military recruiters are entitled to some student directory information and that parents have the right to deny this access.

Release of school records

The Family Education and Privacy Act of 1974 requires the following procedures in the release of school records.

· The district cannot release school records to any person or agency (employer, government agency, etc.) without the written consent of a student's parent. If the student is 18 years of age, he/she may sign for the release of his/her records.

· The district will release school records, without prior written consent of parent or eligible student, to officials of other educational institutions in which the student seeks or intends to enroll. The school will notify the student's parent of the transfer only if he/she has requested this exception to the district's policy.

The USA PATRIOT Act authorizes the district to release student records without parental consent to federal law enforcement officials in some circumstances relevant to a terrorism investigation.

Records made by an employee

A school district employee's personal records on a student are not part of the student's education record as long as that person keeps the notes solely for his/her own use and maintains them separately from the school files.

A substitute who performs the employee's duties on a temporary basis may use these personal records. However, the employee may not pass the records on to a successor.

Management of records

The district will protect the confidentiality of personally identifiable data on children during collection, storage, disclosure and destruction.

School district personnel, school psychologists under contract with the school district and other eligible state and federal employees who need the records to carry out their assigned duties and who have a legitimate educational interest will have access to or may receive information from the education records. The superintendent will maintain a current list of such individuals. The district will also give access to parents and eligible students as provided below.

The appropriate administrative head of each group collecting or using personally identifiable information will give instruction regarding these regulations to the group. 

Students transferring to another school

When a student transfers to another school or a school district, the school will send the student's permanent school records, including incident reports relating to charges for certain offenses outlined in law and the discipline record of suspensions and expulsions, to the receiving school and notify the parent of the transfer.
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Disclosure (except for directory information)

The school district has the right to disclose personally identifiable information from the education records of a student to appropriate parties in connection with an emergency, if knowledge of the information is immediately necessary to protect the health or safety of the student or other individuals.

The school will require a written request or consent from a parent or eligible student for each act of release of information. Blanket authorization for release of information is not permissible. Written requests or consent will include the types of information to be released, the purpose(s) for the disclosure, the parties or class of parties to whom the disclosure may be made, the date signed and the signature of the parent or eligible student.

The district will not require prior consent for disclosure when state and federal officials request the information as authorized by statutes or regulations implementing statutes.

The district will not require prior consent to disclose information to organizations conducting studies for, or on behalf of, the district for the purpose of developing, validating or administering predictive tests, administering student aid programs, and improving instruction as long as students and/or their parents are not personally identified and the records are destroyed when no longer needed for the prescribed purpose.

The district will not require prior consent when disclosing information to accrediting organizations in order for them to carry out his/her accrediting functions.

The district will not require prior consent when disclosing information in order for the school district to comply with a request from a judicial order, a lawfully issued subpoena, or a family court judge or his/her duly authorized representative acting in an official capacity.

Except as provided elsewhere in this administrative rule, the school district will keep a record of disclosures not authorized by the parent, eligible student or this administrative rule. 

The student's cumulative folder will provide the following information.

· name of the party receiving the information

· data released

· legitimate purpose for which the data was requested

On the same day, the person releasing the information must mail written notification of the above to the parent or eligible student at the last known address if there is no evidence that the parent or eligible student is aware of the release of information.

Students in foster care

Upon enrollment of a child in foster care, the Department of Social Services (DSS) will provide a copy of the court order to the school district for inclusion in the student’s records.

The district will request school records of a student in foster care within two days of placement into a school and will transfer records within two days of receiving a request for school records of a student in foster care.
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The district may permit an authorized representative of DSS to have access to the records of a child in foster care for the purpose of fulfilling educational case management responsibilities required by law and to assist with the school transfer or placement of the child.
Annual notification of rights

Each school will distribute annual notice of privacy rights to parents and eligible students in attendance at the time of notification.

Request for inspection

Anyone who wants to inspect the records must make the request for inspection (or an explanation or interpretation) of a student's record to the principal of the school in which the student is enrolled or where the record is housed.

Principals or designated district office administrators will set a time and place for the inspection of such records within a reasonable period of time, but in no case more than 45 days after the request has been made. If a hearing concerning the student is pending, the employee will honor the request for inspection of the student's record prior to the hearing.

At the inspection, the principal will have appropriate personnel available to interpret information on the records.

The school district is responsible for the maintenance of each student's record. Therefore, school personnel are not to turn the original record or microfilmed copy of a record over to any person or organization unless they have a specific, written judicial order for such action.

If the parent or eligible student believes that the information in the education record is inaccurate, misleading or violates the privacy or other rights of the student, he/she can request an amendment to the record. The school official receiving the request will either amend the record, if appropriate, or notify the parent or eligible student within 15 working days in writing that the request is denied and that he/she has the right to request a hearing as provided below.

Each parent of a child has the right to inspect and review the child's record unless the school district has written evidence that there is a legally binding instrument or a court order governing such matters as divorce, separation or custody which provides to the contrary. The same applies to parental requests for disclosure to other individuals and to organizations.

A parent or an eligible student has the right to give written authorization for a representative to inspect and review the education records of the student.

Hearings to challenge information in students' records

Parents or eligible students will make requests for hearings to the principal where the record is housed. The principal or his/her designee may conduct the hearing.

Principals or administrators will set a date, time and place for the hearing and notify the requester in writing of the date, time and place. The principal will establish the hearing date within five working days of receipt of the request. The principal must mail written notice of the hearing to the parent or eligible student at least 10 days prior to the hearing.

A school district official who does not have a direct interest in the outcome will conduct the hearing.
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At the hearing, the principal or administrator will try to have present the person who has entered the information in question if the person is known and reasonably available. The parent or student who requested the hearing will have the right to question that person if present and be able to show evidence that would correct inaccurate, misleading or otherwise inappropriate information. Such evidence will become a permanent part of the student's record. 

The parent of the student or the eligible student will have a full and fair opportunity to present relevant evidence, and may be assisted or represented at their expense by legal counsel.

If, as a result of the hearing, the school district decides that the information is inaccurate, misleading or otherwise in violation of the privacy or other rights of the student, it will inform the parent or eligible student in writing that he/she has the right to place in the education record a statement commenting upon the information in the record and/or setting forth any reasons for disagreeing with the decision. Any such statement must remain with the record as long as the contested portion remains in the record. Disclosure of the contested portion must include the statement of the parent or eligible student.

The school district will send its decision (including a summary of the evidence), the reasons for the decision and the right to a judicial appeal in writing to the parent or eligible student within five working days after the conclusion of the hearing. The school district will base its decision solely on evidence.

Destruction of education records
The school district may destroy data that are no longer needed for providing direct educational services as long as the following conditions apply.

· There is no outstanding request to inspect and review the education record.

· The district keeps the record of disclosures as long as it maintains the education record to which it relates.

· The data do not concern the referral, evaluation, staffing and placement of a disabled student or a student suspected at one time of having a disability. Such data will be sent to the office of programs for the disabled when no longer needed for providing direct educational services to a student.

No one may remove the following items from a student's cumulative record at any time.

· name (last, first and middle), also the preferred name (nickname)


· date of birth (verified), along with the sex and ethnic background

· address and telephone number

· names of parents 

· health record, including surveys for vision, speech and hearing


· standardized test scores


· end of year assessment scores


· attendance and scholarship record card

Special service contact report is to be removed from a student’s cumulative record at the end of five years if the student is not enrolled in a special program. The curriculum coordinator or guidance counselor will remove this record. The continual reading and mathematics records K through eight are to be removed and made a part of the record keeping system to be in force for 
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grades nine through 12. Correspondence with parents should be reevaluated and thrown away after five years. Any materials relating to a child's preschool and kindergarten experiences should be discarded after second grade.

Record provided by the department of juvenile justice  

A person's juvenile criminal record must be provided by the department of juvenile justice to the principal of the school which the juvenile is eligible to attend immediately upon the person's release from the department of juvenile justice.

The principal will ensure that the student's juvenile criminal record is maintained in the school disciplinary file or other such confidential location. Access to the record will be restricted to school personnel having need for such information in order to adequately address the educational needs of the student.  

These records must be destroyed upon the student's completion of secondary school or upon reaching 21 years of age.  

Fingerprint records

In accordance with law, the county will provide each school in the county with the forms and ink pads necessary to record each student's fingerprints in kindergarten through grade 12. 

The district schools with the assistance of the State Law Enforcement Division and/or local law enforcement agencies will fingerprint school children in kindergarten and grades one through 12 when the parent of a child requests in writing that his/her child be fingerprinted for identification purposes for the child's protection. 

The school will give the fingerprints to the student's parents.

The Family Educational Rights and Privacy Act Office

Parents/Legal guardians and eligible students have the right to file written complaints concerning alleged violations of the Family Educational Rights and Privacy Act. Written complaints should be sent to the following address.

Family Policy Compliance Office

U. S. Department of Education

400 Maryland Avenue, S.W.

Washington, DC 20202-4605

This office has the responsibility for investigating, processing and reviewing alleged violations. This office will refer appropriate cases to a review board for adjudication.

Issued ^

COURT DECISIONS
Effective date:  N/A
Summary:  Several court decisions issued during 2010 were significant in their ability to impact on public education. What follows is a brief summary of key cases decided by the U.S. Supreme Court and the S.C Court of Appeals and their meaning for public schools.

Nondiscrimination policies in schools
The U.S. Supreme Court on June 28 handed down a ruling that supports a school district’s ability to preserve equality and maintain nondiscrimination policies for student groups and extracurricular activities.

The case, Christian Legal Society Chapter of the University of California Hastings College of Law v. Martinez, involved the question of whether a public law school can refuse to recognize a student club that does not comply with its nondiscrimination policy. The case is significant for school districts because schools rely on these types of policies to promote diversity.

South Carolina law allows school boards to regulate, control or prohibit clubs or other such activities on school property or during school hours. Districts have policies governing the structure and conduct of student organizations, as well as whether or not student groups may use school facilities for meetings and under what conditions. In some policies, in order to ensure fairness and equity, membership to these organizations is based on objective criteria that must permit all students to compete for membership without regard to race, creed or subjective judgment of their peers.

In Christian Legal Society, the Supreme Court held that an open membership rule imposed by a public law school on all student groups seeking official recognition, which requires all groups to accept all comers as voting members even if those individuals disagree with the mission of the group, is viewpoint neutral and constitutionally reasonable.

In this case, the Hastings College of Law (HCL) provided for official recognition of student organizations pursuant to its Registered Student Organization (RSO) program, which allows access to school funds and facilities. To gain official recognition, student groups must comply with HCL’s nondiscrimination policy, which HCL interprets to require acceptance of “all comers," allowing "any student to participate, become a member, or seek leadership positions in the organization, regardless of [her] status or beliefs." The Christian Legal Society (CLS) was denied recognition by the RSO because its bylaws did not reflect HCL’s nondiscrimination policy, as they barred students based on religion and sexual orientation. HCL rejected CLS’s request for an exemption from the policy.  CLS sued HCL in federal district court alleging that acceptance of the school’s “all-comers” policy in regard to membership would violate CLS’s First Amendment rights to free speech, expressive association and free exercise of religion because it would have to accept members who do not share the organization’s core beliefs about religion and sexual orientation. The district court ruled in HCL’s favor and dismissed the case. The Ninth Circuit Court of Appeals affirmed the lower court and CLS appealed to the U.S. Supreme Court.

In a 5-4 decision, the Supreme Court framed the question in this case as: “May a public law school condition its official recognition of a student group - and the attendant use of school funds and facilities - on the organization’s agreement to open eligibility for membership and leadership to all students?” Conducting its analysis under the Supreme Court’s limited public forum precedents, the Court examined whether HCL’s restriction was (1) reasonable in light of the purpose served by the forum; and (2) viewpoint neutral. These precedents recognize that a governmental entity, in regulating property in its charge, may impose restrictions on speech that are reasonable in light of the purposes of the forum and viewpoint neutral.

Under this analysis, the Court concluded HCL’s policy was both reasonable and viewpoint neutral. The Court found that the policy was reasonable because it allows open access to all students whose tuition helps fund RSOs; it allows HCL to police its nondiscrimination policy without inquiring into an RSO’s motives; it encourages tolerance, cooperation and learning; it incorporates state-law bans on discrimination, bolstering HCL’s decision to decline to fund conduct disapproved by the state; and it still allows CSL to have a presence on campus. The Court also concluded that the policy was viewpoint neutral stating it was “hard to imagine a more viewpoint-neutral policy than one requiring all student groups to accept all comers.”
While the defendant in this case is a public law school and not a public school district, it is likely lower courts will apply the reasoning of this case if a similar case is brought against a school district. This ruling does not require school districts to adopt all-comer policies or to apply the school nondiscrimination clause to officially recognized student clubs. However, if school districts decide to do so they should make sure to enforce such policies against all student clubs.

Local district action required: SCSBA does not recommend specific policy changes based on the Christian Legal Society decision.
Policy reference: JJA (Student Organizations).  JJAB (Limited Open/Closed Forums).
Public employers’ ability to search employee text messages

The U.S. Supreme Court on June 17 issued a ruling that supports a public employer’s ability to monitor government-issued employee electronic devices to ensure student safety.

In City of Ontario, California v. Quon, the Court held that public officials did not violate a police officer’s Fourth Amendment right to be free from unreasonable searches when they searched text messages on his government-issued pager. The ruling is significant in reinforcing the authority of school districts to monitor everyday communications as a useful tool in ensuring student safety.

In this case, the city purchased pagers capable of sending and receiving text messages and issued them to Quon and other city police officers. The city made it clear that the computer use policy, which stated the city had the right to monitor e-mail and users had no expectation of privacy in e-mail, applied to text messages. The pagers’ plan included a monthly limit on the number of characters each pager could send or receive and specified usage exceeding that amount was subject to added fees. Quon exceeded his monthly character allotment. After several months, the police chief wanted to determine whether the existing character limit was too low, causing employees to pay fees for sending work-related messages, or whether the overages were for personal messages. A review of transcripts of Quon’s messages revealed that most of his messages sent during work hours were not work-related; some were sexually explicit.
Quon sued in federal district court alleging that the search violated the Fourth Amendment.  The district court found that although Quon had a reasonable expectation of privacy, the search was reasonable since its purpose was to determine the effectiveness of the character limit. The Ninth Circuit reversed, finding that the scope of the search was not reasonable because there were less intrusive ways to verify the efficacy of the character limit. The U.S. Supreme Court reversed, ruling in the city’s favor on the narrow issue of reasonableness.

The Court assumed, without deciding, that Quon had a reasonable expectation of privacy in his text messages. The Court said that the search in this case was reasonable because it was both justified at its inception and reasonable in scope. The search was justified at its inception because the government had a "legitimate interest in ensuring that employees were not being forced to pay out of their own pockets for work-related expenses, or on the other hand, that the City was not paying for extensive personal communications.” The search was reasonable in scope because reviewing the transcripts was an “efficient and expedient way to determine whether Quon’s overages were the result of work-related messaging or personal use” and not excessively intrusive because the police department only reviewed two months of messages both of which had overages and redacted all messages sent off-duty. Finally, according to the Court, the Ninth Circuit’s conclusion that only the least intrusive search can be reasonable under the Fourth Amendment is “inconsistent with controlling precedents.”

The National School Boards Association reported that school districts and other public employers were hoping that the Supreme Court would hold that there is no reasonable expectation of privacy in messages from employer-issued electronic communication devices where employers have stated in policy that no expectation of privacy exists.  Under such a ruling school districts would not have to determine if an intended search is “reasonable.” According to NSBA, the conservative approach to this case is for school districts to assume school employees have a reasonable expectation of privacy in electronic communications made from employer-issued devices, even where school districts have adopted policies that explicitly state otherwise, and to determine if a search is “reasonable” under the Fourth Amendment before undertaking it.

Local district action required: SCSBA does not recommend specific policy changes based on the Quon decision.
Policy reference: IJNDB [Use of Technology Resources in Instruction (Acceptable Use)].
Appeals under Teacher Employment and Dismissal Act

The South Carolina Court of Appeals issued a ruling April 12 that could have significant implications for the teacher contract nonrenewal process under the state’s Teacher Employment and Dismissal Act. 

Sharon Brown v. William B. James, Superintendent for Cherokee County School District involved the nonrenewal of a teaching contract and the point at which a school board’s decision is final for purposes of a subsequent appeal to the circuit court. 

The Employment and Dismissal Act, among other things, outlines a process for issuance of contracts to teachers that includes notice provisions, teacher response, nonrenewal of contracts and board hearings. A teacher who disagrees with a board’s decision then has the option under the Act to appeal to the local circuit court. 

Brown, a former Cherokee district elementary teacher, filed a lawsuit claiming James and the school board breached her teaching contract by failing to follow the process outlined in the Teacher Dismissal Act. James had notified Brown by letter on April 12, 2007, that her teaching contract would not be renewed. Brown submitted a written request within 15 days of the letter for a hearing before the board. The board received her request on April 27, but three days earlier the board had voted to accept James's recommendation of nonrenewal. Brown agreed to waive the 15-day requirement for scheduling the hearing, but refused to respond to inquiries about scheduling her deposition. The board then told Brown - on two different occasions - that if Brown didn't respond regarding her deposition, they would consider her lack of cooperation as a voluntary withdrawal of her request for a hearing.

On November 27, 2007, a letter was sent to Brown stating that the district considered her request for a hearing withdrawn and the case closed.  Subsequently, Brown filed suit and James filed a motion to dismiss Brown's case. The circuit court ruled for James, concluding that Brown had not exhausted her administrative remedies under the Employment and Dismissal Act. The Court of Appeals disagreed, stating that the circuit court should not have dismissed Brown’s case on that basis.

In making its ruling, the Appeals Court applied the exhaustion of remedies doctrine outlined under the state Administrative Procedures Act (APA). The Court found that Brown qualified for an exception to the exhaustion requirement because the board vote to nonrenew Brown’s contract constituted “final action” on her case, meaning she then could forego a hearing request to the board and proceed to circuit court. The Court stated that “there is no language in the Employment and Dismissal Act that states a final decision of the Board is subject to a teacher’s right to a hearing after the fact” (emphasis supplied) and that “a hearing after the fact would have likely proven futile.”  The Court did not address the language in the Employment and Dismissal Act that requires boards to act on nonrenewals before notifying the teacher.

Thus, the Court said, the lower court should not have dismissed Brown’s case and it should proceed to trial without a hearing in front of the school board.

The Court of Appeals’ decision in the Brown case raises numerous issues relating to the procedures outlined in the long-standing Teacher Employment and Dismissal Act. SCSBA is including this case for informational purposes. A decision to appeal this ruling to the South Carolina Supreme Court was pending at the time of publication of the Policy and Legislative Update manual.

Local district action required: SCSBA does not recommend specific policy changes based on the Brown decision.
Policy reference: GCQF (Discipline, Suspension and Dismissal of Professional Staff).

LOCAL LAW REPORT

Below is an alphabetized list of local laws passed this session. Some bills have been ratified (denoted by a number preceded by “R”), but have not yet been sent to the Governor. "Effective" means the Governor has signed the bill or it became law without his signature. Please check the legislative web site at www.scstatehouse.gov for the most recent status and for more details of each bill, or contact Scott Price at SCSBA.

S.442 (R141)
Aiken County Board of Education, area advisory councils, effective March 31.

H.4107 (R320)
Anderson County School District Five, improvements necessitated by school construction projects, effective June 14.

S.1405 (R291)
Chester County School District, student transfers, effective June 8.

H.4916 (R248)
Darlington County School District, make-up day, effective May 25.

H.4700 (R204)
Dillon County Board of Education, advisory referendum to determine if county board of education should be elected, effective May 11.

H.4431 (R135)
Fairfield County School District, finance committee, effective March 4.

H.4432 (R136)
Fairfield County School District, revise board membership, effective March 4.

S.1405 (R291)
Fairfield County School District, student transfers, effective June 8.

H.4728 (R170)
Fort Mill School District No. 4, general obligation bonds, effective April 15.

H.4051 (R319)
Greenwood School District 52, transfer of funds, effective June 11.

H.4966 (R336)
Kershaw County School District, general obligation bonds, effective June 16.

H.4945 (R284)
Laurens County school districts 55 and 56, revise election districts, nonresident students, effective June 7.

H.4169 (R132)
Marion County Board of Education, elections of members, effective February 24.

H.4923 (R218)
Orangeburg Consolidated School District No. 4, general obligation bonds, effective June 2.

S.1372 (R338)
Sumter County school districts 2 and 17, relating to consolidation, effective June 29.

H.3108 (R191)
Williston School District 29, special meetings, effective May 11.

REGULATIONS

Effective date: see table

Summary:  During the 2010 legislative session, the General Assembly amended one state board of education regulation and approved another new regulation. SCSBA has reviewed our model policy manual and noted those policies that contained legal references to changed regulations. SCSBA has also made changes in these policies and administrative rules, if needed, based on comparisons of policy language and regulation changes. Only those regulations that affect SCSBA model policies will be discussed. A table outlining the status of all final regulations follows.
The information below is arranged numerically by state board regulation number. Beneath the policy reference is a brief discussion of the regulation followed by a summary of the model policy and any action SCSBA has taken based on these regulations. 

If your local policy or administrative rule appears to be in conflict with the regulation as repealed, amended or otherwise, you should consider updating either one or both.

For the full text of a regulation, visit the state department of education website at www.ed.sc.gov. Click on Agency, State Board and the appropriate Regulations Chart dealing with the 2010 regulations. Click on the regulation or the document number. You will be able to view the document or print it in its entirety.

Regulation 43-62 - Requirements for Additional Areas of Certification (Document No. 4117)

Policy reference: N/A
Revisions to this regulation created additional educator certification options for the areas of adjunct instructor, Montessori and online teaching. In addition, minor changes were made to clarify and align current course requirements for add-on certification in secondary mathematics. Current certification requirements for reading (literacy) also were revised.

SCSBA action: No policy action is required.
Regulation 43-248 - South Carolina Virtual School Program (Document No. 4116)
Policy reference: IJNDAA* Distance, Online and Virtual Education

In May 2007, the South Carolina Virtual School Program (SCVSP) was established by law to provide more educational opportunities to South Carolina students through technology-delivered courses. This initiative was regarded as a means to provide public, private and home-school students with access to distance, online or virtual learning courses offered for an initial unit of credit, for credit recovery, to address scheduling conflicts or in districts that might otherwise be unable to offer certain courses due to a lack of teachers. The virtual school program is housed and managed by the South Carolina Department of Education. The State Board of Education developed guidelines for the program which have now been promulgated into an approved regulation governing its operation. 

SCSBA action: SCSBA added information concerning the South Carolina Virtual School Program to its model policy for distance, online and virtual education in 2007. Based on the new regulation, SCSBA has developed an administrative rule to accompany this policy outlining the responsibilities of the school district as a sponsor under the SCVSP.

Model administrative rule follows this section.
Administrative Rule

DISTANCE, ONLINE AND VIRTUAL EDUCATION

Code  IJNDAA-R* Issued MODEL/10

South Carolina Virtual School Program (SCVSP)

In order to participate in the South Carolina Virtual School Program, the district or a school will adhere to the following.

Sponsorship criteria
In order to become a SCVSP sponsor, the district or school must register with the SCVSP by meeting the following requirements.

· Have a program of studies that leads to a diploma.

· Comply with the policies governing online courses established by the SCVSP.

· Identify an individual within the school system who will advise the student regarding the courses he/she will need to earn a diploma.

· Identify an individual within the school system who will assist the student in resolving any technology issues that may arise.

· Identify an individual within the school system who will be responsible for submitting the names of those students who will need to access the student technology proficiency assessment.

Student responsibilities

The student must secure approval to take a specific course from the sponsor. 

The student must furnish his/her own computer or have access to one and have Internet access in order to take the SCVSP courses. The district may provide these for the student.

In-school students (in membership in a public school including homebound, home-placed and off-campus students, and students enrolled in an adult education program) must have approval from the school principal or his/her designee. 

Out-of-school students [those who have not officially withdrawn from a particular school and are entered in the student database as non-funded (includes expelled students)] must have approval from the superintendent. The district must allow credit to be recorded on an out-of school student’s transcript for a student to be approved to take a SCVSP course.

The student must successfully complete the student technology proficiency assessment in order to enroll in the SCVSP for the first time.

The student must agree to abide by policies and expectations posted on the SCVSP website, as well as indicate a willingness to abide by the acceptable use policy.

Applications for the program must be completed online. Upon approval, the student must contact his/her instructor within three days of the start of class.
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Parental approval for a student to take a course with the SCVSP is required for a student 17 years of age or younger. The parent must also agree that the student will abide by the SCVSP acceptable use policy.

A student may file a request to the governing body of the district for a waiver to exceed the maximum number of units.

A student who is taking a course for which an End-of-Course Examination Program (EOCEP) is required must take the test online in the district where the student resides. If an online testing location is unavailable, the district’s test coordinator must find a location in a nearby district.

Sponsor responsibilities

As a registered sponsor, the district or school must do the following.

· Verify that the student is a legal resident of the state of South Carolina before allowing enrollment in the program and retain these residency records for three years.

· Keep sponsor registration information up to date.

· Respond to a student’s request to enroll in a SCVSP course.

· Not approve a student to retake a course through the SCVSP if a unit of credit for that particular course is already recorded in the student’s official transcript.

· Award the numeric grade and unit value to a student enrolled in a course through SCVSP by recording it on the student’s transcript in his/her permanent record in the same manner as with any other course the student takes.

· Ensure that the final examination for each course is conducted in a proctored environment.

· Inform the SCVSP when a student is taking a SCVSP course under a district “content recovery” program.

· Report to the SCVSP the reason for a student’s withdrawal from a course at the time the student withdraws.

Issued ^
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TEMPORARY PROVISOS
Effective date: July 1, 2010

Summary:  There were several new Part 1B temporary provisos enacted this year as well as others that were carried over from the previous year, amended or deleted. Because they are temporary, budget provisos must be revisited each year. What follows is a non-exhaustive list of new provisos and continuing provisos that were amended by the General Assembly. A complete listing of provisos can be found at the State House web site at www.scstatehouse.gov.

There are no policy implications for these temporary provisos.


EFA formula/base student cost inflation factor (1.3)

This continuing proviso is where the established base student cost and inflation factor are set each year. In keeping with a practice started in Fiscal Year 2007-08, the General Assembly included a listing of per pupil funding for each school district (not included below due to space restrictions). New language this year protects per-pupil funding to the state Charter School District from mid-year budget cuts.

1.3. (SDE: EFA Formula/Base Student Cost Inflation Factor) To the extent possible within available funds, it is the intent of the General Assembly to provide for 100 percent of full implementation of the Education Finance Act to include an inflation factor projected by the Division of Budget and Analyses to match inflation wages of public school employees in the Southeast.  The base student cost for the current fiscal year has been determined to be $1,630.  In Fiscal Year 2010-11, the total pupil count is projected to be 694,303. The average per pupil funding is projected to be $4,485 state, $1,633 federal, and $5,254 local. This is an average total funding level of $11,372 excluding revenues of local bond issues. For Fiscal Year 2010-11, the South Carolina Public Charter School District shall receive and distribute state funds to the charter school as determined by the current year's base student cost, as funded by the General Assembly, plus an additional $700, multiplied by the weighted students enrolled in the charter school, which must be subject to adjustment for student attendance and must not be reduced for state budget allocations.

See www.scstatehouse.gov for district listing of per pupil funding.

School building aid funds expenditure (1.25)
This long-standing proviso was deleted this year because it was a violation of Senate rules. This proviso waived the statutory requirement that local districts obtain State Board of Education approval before the expenditure of school building aid funds. Without this proviso, districts are required to obtain state board approval before they can expend school building aid funds.

1.25.      (SDE: School Building Aid Funds Expenditure) Funds appropriated in Part IA in this act or in a previous Appropriation Act for school building aid may be expended by the school district without approval from the State Board of Education.  The Department of Education shall require that school districts include in their annual audit a verification of compliance with all applicable State laws associated with the use of these funds.

School districts and special schools flexibility (1.43 and 1A.23)

Identical provisos 1.43 and 1A.23 were amended this year to increase from 65 to 70 percent a district’s required per pupil expenditures that must be utilized within the In$ite categories of instruction, instructional support and non-instruction pupil services in order to take advantage of flexibility provisions. Salaries of on-site principals are included in determining the per pupil expenditure. The required maintenance of local effort is suspended for another year. Also, writing assessments in grades 3, 4, 6 and 7 have been suspended; requirements of financial literacy have been suspended; textbook purchases beyond replacement for current adoptions have been suspended; and savings generated from assessment and textbook suspensions will be allocated to districts based on EFA formula.


1.43 (SDE: School Districts and Special Schools Flexibility)  Due to the length of this proviso, see www.scstatehouse.gov for the entire proviso.

National Board Certification incentive (1.48)

Changes this year to this continuing proviso, among other things, stipulate procedures for teachers who have attained or completed the application process for National Board certification prior to July 1, 2010. These teachers shall continue to receive a $7,500 supplement and will continue to be eligible for the application loan and repayment procedures. 
1.48.  (SDE: National Board Certification Incentive) Due to the length of this proviso, see www.scstatehouse.gov for the entire proviso.

School district furlough (1.50)

This proviso was amended this year to provide guidance on the definition of a district administrator in order to readily identify those individuals who are required to be furloughed two days for each day a teacher is furloughed.

1.50. (SDE: School District Furlough) Due to the length of this proviso, see www.scstatehouse.gov for the entire proviso.


Residential treatment facilities student enrollment and funding (1.72)

This proviso was amended this year to further clarify the school enrollment as well as school funding for children residing in Residential Treatment Facilities (RTF). Briefly, changes include establishing the State Department of Education as the entity to facilitate reasonable cost disputes between facility and resident school districts. Other measures were included to provide assurances that districts with RTFs were not penalized due to any negative issues relating to an RTF educational program and the students who reside there. The proviso also requires SDE to convene a task force to make recommendations on, among other things, implementing a system of state oversight of RTFs.

1.72.  (SDE: Residential Treatment Facilities Student Enrollment and Funding) Due to the length of this proviso, see www.scstatehouse.gov for the entire proviso.

High school driver education (1.76)

As an added flexibility measure, the General Assembly adopted this proviso to suspend the requirement that school districts provide a driver education course.
1.76.   (SDE: High School Driver Education)  For Fiscal Year 2010-11, the requirement for high schools to provide a course in driver education is suspended. However, high schools may continue to offer driver education courses if they choose to do so.  The Department of Education is directed to survey school districts and collect information concerning, but not limited to, the costs of delivering the driver education program, the number of students participating in the program and recommendations regarding continuation of the program.  The department shall submit a report outlining the survey findings and recommended changes to the public school driver education course to the Chairman of the Senate Finance Committee and the Chairman of the House Ways and Means Committee by January 1, 2011. The Department of Education shall work with the Department of Motor Vehicles in collecting and reporting driver education input.


Background checks for substitute teachers (1.77)

This new proviso requires that substitute teachers undergo a State Law Enforcement Division criminal records search.  There is no charge for this search. Districts must adopt a policy concerning this requirement and how it impacts hiring decisions. 

1.77.  (SDE: Background Checks for Substitute Teachers)  Each individual hired by a local board of trustees to serve as a substitute teacher must undergo a name based South Carolina criminal records search conducted by the local school district using records maintained by the State Law Enforcement Division (SLED). SLED shall provide these records without charge to the school district or the substitute teacher. District school boards of trustees must adopt a written policy outlining this requirement as well as how the information received from the background check will impact hiring decisions. The policy must include, at a minimum, hiring recommendations relative to felony convictions and relevant "just cause" examples cited in Section 59-25-160 of the 1976 Code. SLED, working with the Department of Education, shall provide training to appropriate school district personnel regarding appropriate use of the information provided in background checks. The Department of Education shall adopt a model policy.


Index of taxpaying ability (1.80)
In order to prevent drastic shifts - in some districts - of Education Finance Act fund distributions due to exemption of four percent owner-occupied homes from property taxes for school operations, the General Assembly enacted this proviso freezing the Index at the level as calculated by the Department of Revenue for 2009.

1.80.  (SDE: Index of Taxpaying Ability) For the current fiscal year, the provisions of Section 59-20-20(3) of the 1976 Code providing for the calculation of the Index of Taxpaying Ability are suspended. In lieu of the index as calculated pursuant to that provision, the index as calculated by the Department of Revenue for 2009 applies for the current fiscal year.
Administrative costs report posting (1.85)

As part of the transparency movement in South Carolina, districts this year are required to post administrative costs on their district websites.

1.85. (SDE: Administrative Costs Report Posting) School districts must report the amount of funds spent on administrative costs and post the report on the district’s website.


Index of Taxpaying Ability Study Committee (1.88)

In conjunction with the freeze of the Index (see proviso 1.80), the General Assembly established a 14-member legislatively appointed Index of Taxpaying Ability Study Committee to examine and make recommendations for changes to the Index. The Committee must report back to the Legislature by January 1, 2011.

1.88. (SDE: Index of Taxpaying Ability Study Committee) From the funds appropriated or authorized for the Department of Education, there is created the Index of Taxpaying Ability Study Committee. The committee shall examine the index of taxpaying ability and its relationship to Education Finance Act resources available to the individual school districts in support of the education foundation program required by the State.  The committee shall also examine the manner in which the index is calculated and the impact of property tax measures on the calculation.

The committee shall also examine how funds should be distributed to school districts that receive less than forty percent of state support as computed in Section 59-20-40(1) of the 1976 Code, taking into consideration whether each district's amount should be determined in accordance with the district's number of weighted students, subject to adjustment for student attendance.

The committee shall be composed of 14 members, which shall be appointed as follows:

(1) four members appointed by the President Pro Tempore of the Senate, and four members appointed by the Speaker of the House of Representatives. Appointees must possess experience in business, school district finance, or economics, and must include representatives from the Department of Education, the Department of Revenue, and the Budget and Control Board Office of Research and Statistics as well as members of the business and education communities;

(2)  one member of the Senate appointed by the Senate President Pro Tempore; one member of the Senate appointed by the Senate Majority Leader; and one member of the Senate appointed by the Senate Minority Leader; and

(3)  three members of the House appointed by the Speaker of the House of Representatives, one of which must be a member of the minority caucus.

The members shall elect a chairman at the first meeting of the committee.

No later than January 1, 2011, the committee shall prepare and deliver a report and recommendation to the Chairman of the Senate Finance Committee, the Chairman of the House Ways and Means Committee, the Chairman of the Senate Education Committee, and the Chairman of House Education and Public Works Committee.

Members of the study committee shall serve without compensation for per diem, mileage, and subsistence.


Incentive for National Board certification after 6/30/10 (1.89)

In conjunction with proviso 1.48 and corresponding statutory changes, this new proviso states that beginning July 1, 2010, and thereafter teachers receiving National Board certification will receive a $5,000 salary supplement for only a period of 10 years.  Only 900 applications shall be processed annually. 

1.89. (SDE: Incentive for National Board Certification After 6/30/10) Due to the length of this proviso, see www.scstatehouse.gov for the entire proviso.

Teaching requirement for certified school employees (1.92 and 1A.47)

This new proviso requires, if practicable, all certified individuals employed by a school district to teach at least two classes per week.

1.92. (SDE: Teaching Requirement for Certified School Employees)  From the funds appropriated, all certified public school teachers, certified special school classroom teachers, certified media specialists, certified guidance counselors, certified full-time athletic directors, certified principals, certified assistant principals, and certified school district administrators that are employed by a school district should, if practicable, teach at least two classes per week within the school district they are employed.


Teacher salaries/SE Average (1A.6)

This continuing proviso stipulates the projected Southeastern average teacher salary to be $48,725, and directs that the minimum teacher salary schedule used by districts will be the one used in Fiscal Year 2008-09.
1A.6.  (SDE-EIA: XI.C.2.-Teacher Salaries/SE Average) The projected Southeastern average teacher salary shall be the average of the average teachers salaries of the southeastern states as projected by the Division of Budget and Analyses.  For the current school year the Southeastern average teacher salary is projected to be $48,725. The statewide minimum teacher salary schedule used in Fiscal Year 2008-09 will continue to be used in Fiscal Year 2010-11.  The General Assembly remains desirous of raising the average teacher salary in South Carolina through incremental increases over the next few years so as to make such equivalent to the national average teacher salary.
Funds appropriated in Part IA, Section 1, XI.C.2. for Teacher Salaries must be used to increase salaries of those teachers eligible pursuant to Section 59-20-50 (b), to include classroom teachers, librarians, guidance counselors, psychologists, social workers, occupational and physical therapists, school nurses, orientation/mobility instructors, and audiologists in the school districts of the state.

Arts in education (1A.13)

Changes in this continuing proviso specify, among other things, that funds must be used to support innovative practices in curriculum, instruction and assessment. It also stipulates that the areas of support include dance, music, theatre and visual arts.

1A.13.  (SDE-EIA: XI.A.1-Arts in Education) Funds appropriated in Part IA, Section 1, XI.A.1. Arts Curricula shall be used to support innovative practices in arts education curriculum, instruction, and assessment in the visual and performing arts including dance, music, theatre, and visual arts which incorporates strengths from the Arts in Education sites. They shall also be used to support the advancement of the implementation of the visual and performing arts academic standards. These funds shall be distributed to schools and school districts under a competitive grants program; however, up to 33 percent of the total amount of the grant fund shall be made available as "Aid to Other Agencies" to facilitate the funding of professional development arts institutes that have been approved by the State Department of Education for S.C. arts teachers, appropriate classroom teachers, and administrators. Arts Curricular Grants funds may be retained and carried forward into the current fiscal year to be expended in accordance with the proposed award.


Teacher supplies (1A.17)

A significant change to this continuing proviso authorizes local boards to retain teacher supply funds if the board utilizes the allocation for teacher salaries, to avoid or decrease teacher furloughs, or to avoid the elimination of teaching positions. A board opting to do this must follow specific procedures including a majority vote of the board in a public meeting prior to the first contract day of the school year, as well as notification to teachers in writing on or before the first contract day of the school year.

1A.17.  (SDE-EIA: XI.C.2-Teacher Supplies) Due to the length of this proviso, see www.scstatehouse.gov for the entire proviso.

4K Targeting (1A.35)

This continuing proviso was modified to stipulate that students with developmental delays may be considered for enrollment if they are identified through state approved screening assessments, or have been medically documented with disabilities and have not already qualified for special need services. Enrollment priority must be given on the basis of family income with the lowest family income given the highest priority.
1A.35.  (SDE-EIA: 4K Targeting)  EIA funds allocated for the provision of four-year-old kindergarten shall be utilized for the provision of services to age-eligible children qualifying for free or reduced-price lunch or Medicaid. Children with developmental delays documented through state approved screening assessments or children with medically documented disabilities who do not already qualify for special need services should also be considered for enrollment.  In the event that more students seek to enroll than available space permits, districts shall prioritize students (at the time of acceptance) on the basis of family income expressed as a percentage of the federal poverty guidelines, with the lowest family incomes given the highest enrollment priority.


Reading (1A.36)

This continuing proviso was amended this year to emphasize assurances that reading funds are used to improve student achievement in reading/literacy.

1A.36. (SDE-EIA: Reading)  Of the funds appropriated for reading/literacy, the Department of Education, schools, and districts shall ensure that resources are utilized to improve student achievement in reading/literacy. To focus on the importance of early reading and writing skills and to ensure that all students acquire reading/literacy skills by the end of grade three, fifty percent of the appropriation shall be directed toward acquisition of reading proficiency to include, but not be limited to, strategies in phonemic awareness, phonics, fluency, vocabulary, and comprehension. Forty percent of the appropriation shall be directed toward classroom instruction and intervention to focus on struggling readers and writers in grades 4-8.  Ten percent of the appropriation should be directed toward acceleration to provide additional opportunities for deepening and refinement of literacy skills.

Fifty percent of the funds shall be allocated to school districts based on the number of weighted pupil units in each school district in proportion to the statewide weighted pupil units using the 135 day count of the prior school year. Fifty percent of the funds shall be allocated to the Department of Education to provide districts with research-based strategies and professional development and to work directly with schools and districts to assist with implementation of research-based strategies. When providing professional development the department and school districts must use the most cost effective method and when able utilize ETV to provide such services throughout the state.  The department shall provide for an evaluation to review first year implementation activities and to establish measurements for monitoring impact on student achievement.


Artistically and academically high-achieving students (1A.37)

This continuing proviso was modified to, among other things, add an additional consideration for determining allocation to districts. Districts electing to charge a fee to the parent/legal guardian of a student taking the Advanced Placement or International Baccalaureate exam are required to develop a policy for such a fee which accounts for the student's ability to pay and at an amount not to exceed the actual test cost. SCSBA generally does not recommend policy changes/adoption based on a one-year temporary proviso. However, SCSBA will be glad to assist any district with the policy language if so desired.

1A.37. (SDE-EIA: Artistically and Academically High-Achieving Students) Due to the length of the proviso, see www.scstatehouse.gov for the entire proviso.

Child development education pilot program (1A.49)

Changes to this continuing proviso this year include removal of the stipulation that funds appropriated could not be used to fund services to at-risk four-year-old children residing outside of the trial or plaintiff districts, setting the Fiscal Year 2010-11 funded cost per child at $4,218, and eliminating the funding of up to $2,500 for the purchase of consumable and other classroom materials.

1A.49 (SDE-EIA: Child Development Education Pilot Program) Due to the length of this proviso, see www.scstatehouse.gov for the entire proviso.
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